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Hancock v. Houmes. 


1. An appeal from the judgment of a justice of the peace, cannot be tried at the 
first term of the Court to which the appeal is prosecuted, unless it appear that 
the appellee, his agent or attorney, has had five days notice of the appeal pre- 
vious to the term to which the appeal is taken, or unless the constable return 
non est inventus to the notice issued by the magistrate. 


Error to Talladega Circuit Court. 


THIS was an action commenced before a justice of the 
peace, in which the plaintiff in error obtained a judgment for 
ten dollars. The defendant prosecuted an appeal to the Coun- 
ty Court of Talladega. The proceedings before the justice of 
the peace, and his certificate, are as follows: 


James Hancock ( Judgment for the plaintiff by default 
of the defendant, for the amount of 
v. MOTION. < plaintiff's demand and costs. . 

Debt, : : : $10 090 
Wiit1am Howmes. | costs, t hata® az 3s 
I, John H. Townsend, a justice of the peace for said county, 
do hereby certify the above to be a true transcript of the pro- 
ceedings in the above cause, from my docket. I do further 
certify the motion given the defendant in the cause, is lost.— 
James Hancock directed satisfaction to be entered upon my 


docket, which was accordingly done agreeably to plaintifi’s 
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direction, but after this appeal was taken. Given under my 
hand and seal. ; 

And at the return term of the appeal, the county court dis- 

- missed the appeal for want of prosecution. 

From this judgment the plaintiff prosecuted a writ of error 
to the Circuit Court of Talladega county, and there assigned 
for error: 

1. That the County Court erred in giving judgment against 
the plaintiff in error by default. 

2. In rendering judgment against plaintiff in error for costs. 

3. In rendering judgment of dismisggl against plaintiff in error. 

The Circuit Court affirmed the judgment of the County Court, 
from which judgment the plaintiff prosecutes this writ of error 
and assigns for error the judgment of the Circuit Court. 








Stove, for plaintiff in error. 
Moore, contra. 


ORMOND, J.—The judgment of the Circuit Court in this 
case, cannot be sustained. The statute regulating appeals 
trom the judgments of justices of the peace, provides that “no 
appeal shall be tried unless it appear to the court that the ap- 
pellee, his agent or attorney, shall have had five days notice of 
such appeal previous to the term at which the same shall be 
tried, or unless the return of non est inventus, be made by the 
constable on the notice issued by the justice, and for want of 
such notice or return, the cause shall stand for trial at the en- 
suing term.” As there was no evidence that tle appellee who 
was plaintiff before the justice, had notice of the appeal as re- 
quired by the statute, the cause should have been continued 
to the succeeding term of the Court; it was therefore error in 
the County Court to dismiss the cause at the first term for want 
of prosecution. 

It is, however, insisted by the counsel for the defendant in 
error, that the statement of the justice shows that the plaintiff 
had notice of the appeal. This he supposes is shown by the 
recital of the magistrate, that the motion given to the defen- 
dant is lost; motion being, as he supposes by mistake, written 
for notice. As, however, the preceeding was commenced by 
motion before the magistrate, (probably sgainst a constzble) 
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there can be no doubt that is the “motion” referred 'to by him, 
especially as no warrant is sent up, and no proceeding but 
the judgment was rendered on motion. 

He also maintains that, as the plaintiff directed satisfaction 
to be entered on the docket of the magistrate after the appeal 
was taken, he therefore must have had notice of the appeal. 

We donot think this by any means a necessary consequence ; 
but if he.did know that an appeal had been taken by the de- 
fendant, he certainly had a right to suppose that the appeal 
was abandoned by him, if as it is fair to presume, the satisfac- 
tion was entered in consequence of the payment by the defen- 
dant, of the judgment. Be this as it may, it is certain that ne 
satisfactory evidence existed that the plaintiff had notice that 
an appeal was taken. 

The judgment of the Circuit Court is therefore reversed, and 
the cause remanded. 


Jones vy. Rives. 


1, The expurgatory oath required by statute [Aikin’s Digest,-283, § 127] to be 
taken by the defendant before the plaintiff, can be required to prove the exe- 
cution of a written instrument, it being the foundation of the suit, only re- 
vives the common law, so far as to affect the particular case, and does not 
impose on the plaintiff the necessity of proving his case more fully than re- 
quired by the common law. 

. Where a note is executed by one partner during the existence of the firm, its 
effect, prima facie, is to bind all the members, and this prima facie intendment 
is not done away by a plea that the note was executed by one of the partners 
for his sole and individual debt. ‘The onus of proof of the consideration of a 
promissory note, cannot be thrown on the plaintiff by any mode of pleading. 


Writ of error to the Circuit Court of Greene county. 
Action of assumpsit on a promissory note. 


THE declaration alleges that the defendant and one Calvin 
Jones, being merchants and partners in trade, under the name 


and firm of C. Jones & Co., made their promissory note, &c. 
The defendant pleaded, 
1. Non assumpsit, 


2. That he never made the note sued on, nor ever author- 
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ised any one to make it for him, and that the same is not his 
promissory note. 

3. The same as the second, with the additional averment, that 
the note sued on was made by Jones for his own private and 
personal debt, and the same was not made for any debt or de- 
mand, or upon any contract existing or contracted by the firm 
of C. Jones & Co. 

4. Similar to the third, except the consideration of the note 
is averred to have been money loaned to Jones on his private 
and personal account, which was well known to plaintiff. 

The two first pleas, conclude to the country; and the two 
last, with a verification; and all were verified by the oath of 
the defendant. Issues were joined without any replications, 
and tried by a jury who found for the defendant, on which ver- 
dict, judgment was rendered. 

A bill of exceptions was signed at the instance of the plain- 
tiff, which discloses that a witness was shewn the note describ- 
ed in the declaration, and signed C. Jones & Co.; the witness 
stated that he was acquainted with the parties; that the de- 
fendant and one Calvin Jones, were merchants and partners in 
trade during the year 1836, (in which year the note was dated) 
under the name of C. Jones & Co.; that during some part of that 
year the plaintiff acted as a clerk in the store of C. Jones & Co., 
but for what time the witness did not know; that he saw the 
plaintiff in the spring of that year, lend the defendant one hun- 
dred dollars; that he had seen Jones write, and the signature 
of C. Jones & Co. to the note, was in his hand writing; that 
he did not know what the no.e was given for. Thereupon, the 
plaintiff offered to read the note to the jury as evidence, under 
the issues joined. The Circuit Court held that the plaintiff un- 
der the issues, was bound to prove that the note was given for 
a consideration connected with the business of the firm, and 
that the note could not be read in evidence until such evidence 
was given. The note was excluded from the jury, and the 
plaintiff excepted. , 

He now prosecutes this writ of error, and assigns that the 
Circuit Court erred in excluding the note from the jury under 
the evidence given. 

Jones for the plaintiff in error, cited Chitty on Bills, 29, 30; 
2 Starkie on Ev. 228, 229; Ridley v. Taylor, 13 East. 175; 
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Manning v. Norwood, 1 Ala. Rep. 429; Gow on Part. 61; 
Doty v. Bates, 11 John. 544. And insisted that the evidence 
was not only proper, but was conclusive until rebutted. In 
excluding the note, the Court assumed the province of the jury, 
and in effect, determined the case on the weight of the evi- 
dence. 








Cxiark, Contra. 


GOLDTHWAITE, J.—1. It is very probable that the Cir- 
cuit Court excluded the note from the jury, under the impres- 
sion that the plaintiff was required, under the issues submitted, 
to shew the precise nature of the consideration for which the 
note was given. We apprehend it to be perfectly clear, that 
a defendant cannot, by any mode of pleading, compel the 
plaintiff to sucha course. Certainly a promissory note imports 
a consideration as muchas a sealed instrument; and where its 
consideration is denied, it rests with the defendant to shew af- 
firmatively that it has none. 

It is not perceived that the case of a note executed by partners, 
can be governed by any other rules than those which apply to 
one executed by an individual. In neither case does the ex- 
purgatory oath required by the statute to be taken by the de- 
fendant, impose on the plaintiff the necessity of proving his 
case in a more ample manner than the common law required. 
Indeed, the expurgatory oath has no other effect than to re- 
vive the common law so far as the particular case is concern- 
ed. Aikin’s Digest, 283, § 127. 

By the common law, one partner has the authority to bind 
his co-partner in relation to matters of the co-partnership.— 
Each partner is the general agent of the other, and any aet or 
admission made by one during the continuance of the partner- 
ship, will bind the other; or at least, such is the prima facie 
effect of the act or admission. Gow on Partnership, 235 ; Odi- 
orne v. Maxey, 15 Mass. 44. 

2. It is on this principle, undoubtedly, that it has so frequent- 
ly been held, that a note or bill executed by one of a firm, is 
prima facie, sufficient to charge any other member of it. A 
bill or note is nothing more than a written admission of a debt, 
and when signed by one of a firm, it will bind all the members, 
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unless it is shewn to have been given for a concideration not 
binding on those who seek to be discharged. Ridley v. Tay- 
lor, 13 East. 175; Doty v. Bates, 11 John. 544; Chitty v. Bills, 
45 Gow on Part. 61; 2 Starkie’s Ev. 228; Vallett v. Parker, 
6 Wend. 615; Swan v. Steele, 7 East, 210. In this case the 
parties have proceeded without any special replication; we 
must therefore, consider the replication as denying generally, 
the truth of the matter alleged in the plea, of which a very 
material portion is new and affirmative facts. The plaintiff 
alleges the execution by the defendant of the note sued on; this 
is denied by all the pleas, and thus in effect, they are pleas of 
the general issue merely. If, however, the new matter set out, 
changes their character into that of special pleas, then the af- 
firmative facts must be established by the defendant. 

The judgment of the Circuit Court is reversed, and the case 
remanded. ; 


Tue State v. CoLEMAN AND Owens. 


1. An indictment for playing at cards in a store-house where spirituous liquors 
are retailed, must allege such to have been the character of the store-house 
when the playing took place; and it is not enough to aver, that spirituous li- 
quors were retailed there when the indictment was found—the playing being 
charged on a previous day. 

2. Where the defendant pleads not guilty to an indictment, containing three 
counts, and the entire cause is submitted to a jury who find a verdict as to one 
count, without responding to the others, the cause is at an end. 


ON points referred as novel and difficult by the Circuit 
Court of Tallapoosa. 


Tue Atrorney General, for the State. 
No counsel appeared for the defendants. 


COLLIER, C. J.—The defendants, with others, were in- 
dieted in the Circuit Court ef Tallapoosa, for gaming. The 
indictment contains three counts, but we do not deem it neces- 
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sary to notice any other than the first; that count charges that 
the defendants and those indicted with them, “on the first day 
of October, eighteén hundred and thirty-eight in the county 
aforesaid, did play at cards in a store-house, where spirituous 
liquors are retailed, contrary,” &e. 

The defendants moved the Court to quash this count, but 
their motion was overruled. They then demurred, and their 
demurrer being overruled, they pleaded “not guilty,” and the 
cause was submitted to a jury, who found the defendants guil- 
ty upon the first count, and assess a fine against.each of thefn 
of twenty dollars. Judgment being rendered accordingly, the 
Circuit Court referred the questions of law arising upon the 
indictment, together with others, to this Court as novel and 
difficult. 

The terms of the act on which this indictment is founded, 
are as follows: “If any person shall play at any tavern, inn, 
store-house, for retailing spirituous liquors, or any other public 
house, or in any stréet, or highway, or in any other public place; 
or in any out-house where people resort, at any game or games, 
with cards or dice, such person or persons so playing, shall on 
conviction thereof by indictment, be fined a sum not less than 
twenty, nor exceeding fifty dollars.” 

The objection to the count we are examining is, that it does 
not charge the house at which the playing took place, to have 
been a “store-house for retailing spirituous liquors” on the first 
of October, 1838, but only alleges that such was its character at 
the time the indictment was found. Though it is not necessa- 
ry to prove the offence to'have been committéd on the day sta- 
ted in the indictment, but is allowable to show its commission 
at any time before the finding of the bill by a grand jury, pro- 
vided the proof does not relate to a time so remote, that the sta- 
tute of limitations would operate a bar; yet it is important that 
every thing essential to constitute the offence, should be shown 
to exist at the time it was charged to have been committed.— 
Tested by this.rule, the indictment cannot be sustained: it al- 
leges the playing at cards to have taken place previous to the 
finding of the grand jury, but does not show that the locus in 
quo was then a store-house for retailing spirituous liquors, but 
only that such was its character when the indictment was 
found. 











ALABAMA. 
Harrell v. Floyd and Wife. 








The objection raised upon demurrer was not to a mere mat- 
ter of form, but to a word very materially affecting the sense, 
and should not have been disregarded. 

-Other questions are referred, but the one considered being 
deemed decisive of the case of the defendants, it is not neces- 
sary to answer the others. Whether the verdict be a formal 
acquittal of them or not, upon the second andthird counts, the 
submission of the entire cause to the jury, and their verdict re- 
sponding to a part, must operate as a discontinuance of the re- 
mainder. The consequence is, the judgment is reversed. 


Harrewt v. Froyp anp Wire. 


1. Upon a trial of right of property, the claimant cannot question the valid. 
ity of the judgment or regularity of the execution. 

2. Itis no objection to a witness that he married the widow of a co.executor of 
the clajmant, on a trial of right of property, unless it be shown that her former 
husband waisted the estate of his testator, and that the witness obtained by 
the marriage, an estate chargeable with such devastavit. 

3. Testimony, which is relevant, cannot be rejected because unaided by other 
proof, it will not make out the case. The effect of testimony can only be as- 
certained by a motion to instruct the jury. 


Error to the Circuit Court of Madison. 


This was a trial of right of property in four slaves, in which 
the plaintiff in error was the claimant, and the defendants in 
error, plaintiffs in execution. 

The latter obtained a verdict and judgment. Pending the 
trial, a bill of exceptions was taken, from which it appears that 
the plaintiff offered in evidence, the writ of fieri facias on 
which the levy was made, which issued against the claimant 
as surviving executor of George P. Harrell, deceased, which 
the defendant moved to exclude from the jury upon the ground, 
that there was no judgment upon which such an execution 
could properly issue; which motion was overruled by the court. 

The defendant then offered as a witness, one Samuel Hatton» 
whose testimony was excluded, on motion of plaintiff's attorney, 
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because the witness had married the widow of a deceased ex- 
ecutor of George P. Harrell, who in his life time, was co-execu- 
tor with the claimant. 

The defendant’s counsel also offered as evidence, the return 
into the Orphans Court of Madison county, which had been 
spread upon the records of said court, of the sale of the slaves 
which belonged to the estate of George P. Harrell, deceased, 
made by his executors ; the slaves in dispute having been prov- 
ed to be the property of George P. Harrell, in his life time. 

This paper is a list of the names of some negroes, with the 
name of the purchaser, and the price annexed. Included in the 
list, are the names of two of the slaves in dispute, which are 
thus stated: “ Delila and child Margaret—Slaughter Harrell, 
$427.” The paper is headed, “list of negroes sold at Hunts- 
ville, on the 18th February, 1828, belonging to the estate of 
George P. Harrell, deceased, sold by his executors, to wit: 

Signed, J. Wieerss & C. Harrett, Ex’rs.” 

To which is appended the following: “'The within and fore- 
going amount of sales was delivered into this office to be re- 
corded, the 11th day of June 1828, and was duly done the 25th 
of June 1830. 

Tuomas Brannon, Clerk.’ 

The defendant’s counsel also offered the final settlement, 
which had been made by the executors of George P. Harrell, 
deceased, and which had also been recorded. This settlement 
isa statement of debts paid by the executors and of the assets 
of the estate in their hands, in which is included, the amount 
of the sales of the negroes, of the 18th February, 1828. The 
decree is in the following words: “I, Samuel Chapman, Judge 
of the County Court, do certify, that I have examined the ac- 
counts and voushers of the executors of George P. Harrell, 
deceased, who have heretofore reported the said estate insol- 
vent, but on examination, I find the estate sufficient to pay the 
claims presented and properly authenticated against it. The 
Executors have received, and are chargeable wi-h the sum of 
nine thousand two hundred and fifty-four dollars, and they 
have paid and are liable to pay the like sum to the said claim- 
ants; given under my hand and seal, this 14th day of August, 
1832;” which was also excluded from the jury. To all which 
the defendant excepted, and now assigns for error. 





18 ALABAMA. 
Harrell v. Floyd and Wife. 
Moore, for plaintiff in error, cited (1st Phillips on Evidence, 
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219. 11th Seargeant & Rawle 430. 








Hopkins, contra, cited Aik. D. 180, sec. 14, 15; 4 Porter, 265. 


ORMOND, J.—The questions presented on the record, are 
first, the propriety of the judgment of the court refusing to ex- 
clude the execution on defendants motion. 

Second. The rejection of the witness, Hatton, on the motion 
of the plaintiff. 

Third. The rejection by the court, of the record of the coun- 
ty court, as evidence to the jury. 

1. It is settled as the law of this court, that in trials of right 
of property, a claimant is not permitted to question the validity 
of the judgment or the regularity of the execution under which 
the property is sought to be condemned. Such an inquiry be- 
ing considered. as foreign to the issue between the parties. 
[See Stene v. Stone, 1 Ala. Rep., N. 8. 582. Bettis v Taylor, 
8 Porter, 564.] 

2. The reason assigned for the rejection of the witness Hat- 
ton, was that he had married the widow of a former co-execu- 
tor of the claimant, on whose behalf the witness was called. 
It is difficult to perceive how this statement of facts could raise 
a presumption that he had any interest in the event of the 
cause. To make him interested, two other facts must be as- 
sumed. That the executor whose widow he married had 
waisted the assets of his testator, and that the witness had re- 
ceived by the marriage, an estate which was chargeable with 
such devastavit. As these facts are not shown to exist, and as 
they do not follow as a necessary consequence of the marriage 
of the witness with the widow of the deceased executor, the 
exclusion of the witness on that ground was erroneous. 

3. The rejection of the record of the County Court presents 
a question of much graver import. The claimant appears to 
have derived his title to two of the slaves in question (and the 
other two are said to be issue born since, though that fact 
tloes not appear on the record,) by a purchase at his own sale 
“f the estate of his testator in February, 1828. The evidence 

iffered, consists of the return of the sale to the County Court, 
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signed by the executors and recorded, upon which the claim- 
ant is set down as the purchaser of two of the slaves; and also 
what purports to be a final settlement of the estate by the 
Judge of the County Court with the executors, in which they 
are charged with the proceeds of the sale of the slaves in Febru- 
ary, 1828. 

The question before the court below on this motion was, 
the relevancey of the testimony; its legal effect, or whether 
sufficient without the aid of other proof, to support the issue, 
could only come in question on a motion for instructions to the 
jury. 

The rejected testimony was a record of the County Court 
in relation to the slaves in controversy, upon a subject, over 
which it had undoubted jurisdiction, and was therefore clearly 
relevant, and should have been admitted. ‘The learned coun- 
sel for the defendant in error, maintains that the record was 
properly rejected, because there was no proof that the sale of 
the slaves was advertised, or that any of those steps were taken 
which the law requires in such cases, and without which, he 
insists that the sale is a nullity. 

If this argument were admitted to be correct, it will not fol- 
low that the evidence was properly rejected. We are not in- 
formed that the whole proceedings relating to this estate in the 
County Court of Madison, are before us, and therefore it may 
be, that there is record or other proof of the facts'in the power 
of the party to produce, the absence of which from the record, 
is now complained of. It is in the discretion of a party, to ar- 
ray his testimony in the order his judgment dictates, and if rel- 
evant, it cannot be rejected, because it does not support the 
issue, unaided by other proof. 

The rejected testimony in this case, was relevant, and should 
have been admitted ; the influence it was calculated to exert 
in the cause, or whether it was of any value, unaided by other 
proof, are questions not presented on the record, and therefore 
we abstain from the expression of any opinion concerning them 

Let the judgment be reversed and the cause remanded. 
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Brewster V. BucKHOLTs, AND OTHERS. 


1, Damages, as a compensation for the rents and profits, in an action of trespassto 
try title, can only be computed from the time when the title was cast on the 
plaintiffs. Heirs at law, therefore, cannot recover damages which accrued 
previous to the death of their ancestors. 


Writ of error to the Circuit Court of Sumter county. 


ACTION of trespass to try title. The defendant pleaded 
not guilty, on which issue a verdict was found and judgment 
rendered for the plaintiffs. . 

At the trial, it appeared that one Betsey Buckholts, was locat- 
ed on the land in controversy, on the 26th December, 1834, 
under the provisions of the 14th article of the treaty made with 
the Choctaw tribe of Indians, generally called the treaty of 
Dancing Rabbit Creek, and that the patent issued to her the 
17th February, 1838. The defendant was in possession and 
cultivated the lands from 1835 to 1838, inclusive. Betsey 
Buckholts died about the 9th of February, 1838, and the plain- 
tiffs, are her heirs at law. The Circuit Court instructed the 
jury that the plaintiffs were entitled to recover damages for the 
whole time that the defendant was shown to be in possessiog 
after the acquisition of title by the plaintiff’s ancestress as well 
before as after her death. 

The defendant excepted to this charge and now assigns that 
the Circuit Court erred in giving it to the jury. 


Cxark, for the plaintiff in error. 
THORNTON, contra, 


GOLDTHWAITE, J.—This matter is too clear to require 
illustration. The supposed injury done to the freehold of the 
ancestress, could only be redressed by a personal action, and the 
remedy, by the common law, was atend an at the death of 
eitherthe disseizor or disseizee. It was held in the case of Blake- 
ney vs. Blakeney (6 Porter, 109,) that the action of tresspass 
quare clausum fregit, does not survive, so as to enable the 
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personal representative to maintain an action for a tresspass to 
lands entered upon in the life time of his testator or intestate ; 
therefore it may be conceded, that unless the heirs can recover 
that no remedy exists for the injury done. 

This is certainly true in this case, but it is only one of many 
to which the maxim of actio personalis moritur cum persona, 


applies. : 
Let the judgment be reversed and the case remanded. 


Catnoun v. Cozzens. 


1, Upon a motion to quash an attachment, every thing stated in the proceed- 
ings must be taken to be true, and nothing beyond, shall be intended projudi- 
cial to the plaintiff. 

. It will not be inferred against the plaintiff on a motion to quash, that he is a 
non-resident, merely because the affidavit on which the attachment is founded, 
goes beyond what is necessary, where the proceeding is by a resident creditor 
against a non-resident debtor; and because the bond is indorsed with the ap- 
proval of the Judge of the county court. And such is the law notwithstand- 
ing the superfluous facts stated in the affidavit, and the approval of the bond 
would seem to indicate that they were intended to conform to the remedy 
when prosecuted by a non-resident creditor. 

3. Where the fact of the plaintiff’s non-residence does not appear on the pro- 
ceedings in a suit by attachment, if the defendant would avail himself of it to 
show their defectiveness, he must plead it in abatement. 


THIS was a suit by attachment for the recovery of the 
amount of a promissory note, by the defendant in error against 
the plaintiff, in the Circuit Court of Tuskaloosa. 

The affidavit, after properly describing the amount and evi- 
dence of the indebtedness affirms “ that said Ewing F. Calhoun 
resides out of this State, so that the ordinary process of law 
cannot be served on him, and further, that said Ewing F. 
has not sufficient property within the State where he re- 
sides, in the knowledge of affiant, wherefrom to satisfy said 
debt; and that an attachment is not sued out for the purpose of 
vexing or harrassing the said Ewing F’. Calhoun,” &c. 

The bond is in due form, attested by the Justice of the Peace 
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who issued the attachment and bears date the 6th August, 1840, 
with an endorsement.as follows: “I approve the within bond 
August 22, 1840. 








M. D. Witutams, Judge C. Coust.” 

The writ of attachment after reciting so much of the affida- 
vit as declares the indebtedness of the plaintiff in error, pro- 
ceeds as follows: “and oath having been also made, that the 
said Calhoun resides out of this State, so that the ordinary pro- 
cess of law cannot be served upon him, and the said Cozzens 
having given bond and security,” &c, 

At the return term of the attachment, the defendant moved 
the Court to quash the same, “because the affidavit is defective 
and insufficient, and because there is no such bond as the law 
requires, &c.;” which motion was overruled by the court. 


Thereupon, the defendant pleaded to the merits and the cause 
was submitted to the jury, who found a verdict for the plaintiff, 
and a judgment being thereupon rendered, the defendant has 
prosecuted a writ of error to this court. 


Peck & Lincoxn Crark, for the plaintiff in error. 
J. L. Marty, contra. 


COLLIER, C. J.—It is insisted by the plaintiff in error, that 
the proceedings in this cause were instituted under the ninth 
section of the act of 1833, “concerning attachments.” Aik. D. 
40. That section gives to a non-resident creditor the benefit 
of an attachment against his non-resident debter, in the same 
manner as if he resided within this State : “ Provided, that such 
non-resident, shall give good and sufficient security, residing 
in this State, to be approved by the Judge of the County Court, 
where the property or effects may be, or any Judge or Clerk 
of the Circuit Court, for the amount, and with the like condition 
as required in other cases ; and that in addition to the oath now 
required by law, such non-resident plaintiff, his agent or attor- 
ney, before obtaining any such attachment as is authorised by 
this act, sha!l swear that the defendant against whom any such 
attachment is sued out. has not sufficient property within the 
State of the residence of said defendant, within the knowledge 
or belief of such non-resident plaintiff, his agent or attorney; 
wherefrom to satisfy such debt or demand.” 
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The reasons it is said, why the proceedings should have been 
quashed by the Circuit Court, are “ 

1. Because the bond was not approved until sixteen days 
after its date and the test of the attachment. 

2. Because the affidavit is not as extensive as the proviso 
cited requires. 

Upon the motion to quash, no intendment could have been 
made prejudical to the plaintiff below, but every thing stated 
in the proceedings should be taken as true. Lowry v. Stowe, 
7 Porter’s Rep. 483. 

Now it does not appear, either from the affidavit, bond or 
writ of attachment, that the plaintiff resided without this State, 
but we are required to infer that such is the fact, because the 
affidavit goes beyond what is necessary, where the proceed- 
ing is by a resident creditor against a non-resident debtor, and 
because the bond is endorsed with the approval of the Judge 
of the County Court. It is certainly true, that in order to ob- 
tain an attachment against a non-resident debtor at the suit of 
a resident creditor, the affidavit need only state the indebted- 
ness and the non-residence of the defendant, and negative any 
impropriety of motive in suing out the same. Nor does the 
bond require approval in any other manner, than by the officer 
who issues the attachment; yet we cannot, according to any 
principe heretofore recognised, intend, m the absence of any 
direct or indirect allegation or recital, that the plaintiff below 
resided without the State. But the legal and reasonable pre- 
sumption upon this record, is, that the plaintiff states more in 
his affidavit than was essential, and the indorsement of the - 
Judge of the county court, was a mere act of supererrogation. 

We do not deem it necessary to inquire, whether the refusal 
to quash an attachment, is in any instance, revisable on error, 
or whether the defendant should not, where his objection is to 
the affidavit or bond, resort toa plea in abatement. Aik. Dig. 
38, sec. 3—Acts of 37, p. 62, sec.4. In the case at bar, if 
the objection to the proceedings was available, it could only 
have been brought to the view of the court by a plea in abate- 
ment. 

We have only to add, that the judgment is affirmed. 
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Coruran et. al. v. Wetr. 


1. On appeal from a justice of the peace, the amount of damages laid in the 
declaration is matter of form, and cannot be looked to to show that the Court 
had no jurisdiction: that is ascertained by the amount of the recovery. 


Error to the County Court of Cherokee. 


THIS action was commenced before a justice of the peace 
by the defendant in error against the plaintiffs in error. The 
justice rendered judgment for the defendants below, from which 
the plaintiff appealed to the County Court of Cherokee. In 
that Court the plaintiff filed his statement, setting forth a spe- 
cial contract, on which he alledged there was due to him forty- 
nine dollars and fifty-seven cents; also, for work and labor, 
money paid at their request, &c. and laid his damage at one 
hundred dollars. The defendants pleaded non assumpsit, and 
the jury having given a verdict in favor of the plaintiff for 
twenty dollars, judgment was rendered in his favor for that 
amount, from which the defendants prosecute this writ of error. 

The only error insisted on is, that the justice had no juris- 
diction. . 


Moorg, for plaintiff in error. 
J. L. Marty, contra. 


ORMOND, J.—It is supposed that the justice of the peace 
had no jurisdiction in this case, because the damages are laid 
in the County Court at one hundred dollars. It is the amount 
of the recovery, and not the sum claimed, which settles.the 
question of jurisdiction. But the amount claimed, both before 
the justice and in the County Court, was less than fifty dollars, 
and the actual recovery is twenty dollars. The assertion of 
damages in the declaration, is mere matter of form, and can- 
not be looked to, to ascertain whether the Court have jurisdic- 
tion or not. 

Let the judgment be affirmed. 
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Foster, AND OTHERS v. Harrison. 


1. When a writ of error is sued out to remove a case from the county to the 
circuit court, and the record is not filed, but the writ ef error is dismissed, and 
the judgment of the county court affirmed on certificate, the judgment entry 
must shew affirmatively, every fact necessary to authorise the judgment on 
certificate. 

2. When the judgment entry recites that it appeared from the certificate of the 
clerk of the county court, that one of two defendants to a judgment in that 
court, prayed for and obtained a writ of error, and executed bond, &c. &c., 
the legal presumption is, that the writ of error was sued out by one, in the name 
of both defendants. 


Writ of error to the Circuit Court of Greene county. 


Judgment on the certificate of the Clerk of the County Court. 
The judgment entry recites that the defendant in error produc- 
ed the certificate of the Clerk of the County Court of Greene 
county, showing a judgment at the November Term, 1839, 
against Foster & Allison ; that Foster, on the 28th day of April 
1840, prayed for and obtained a writ of error in said cause, re- 
turnable to the then. present term of the Circuit Court, and 
gave bond according to law to prosecute the same, with John 
T. Hundley as security, and no transcript of the record in said 
cause having deen filed, it was considered, &c., affirming the 
judgment with 10 per cent damages, interest and costs. 

The defendants to that judgment’here prosecute their writ of 
error, and assign as error, that it does not appear that Allison 
joined in suing out the writ of error. . 


Jones, for the plaintiff in error. 
Peck, contra. 


GOLDTHWAITE, J.—1. There is no question but that, 
according to the course of practice in this State, judgments such 
as this, must show every fact affirmatively in the judgment en- 
try that is necessary to sustain the summary jurisdiction exer- 
cised by the court. 

2. It is equally clear that the recitals of the judgment con- 

2 
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form to this view with the utmost precision and correctness. 
The legal presumtion arises, that both defendants were named as 
parties inthe writ of error, when the clerk certifies that one of 
them prayed for and obtained the writ; because on such case 
‘lone, is the clerk authorised to issue it, or to supersede the 
judgment. 
Let the judgment be affirmed. 








Cmtes v. Beat. 


. According to the medern practice, oyer is not demandable of a record, unless 
it be of a deed enrolled, letters of administration, &c. 

The proper mode of taking advantage of a misrecital of a record in pleading, 
is, by the plea of nul tiel record, concluding with a prayer that the same may 
be inspected by the Court. A demurrer in such case, would not avail the defen- 
dant, because the record misrecited, does not become a part of the proceedings 
in the cause, until it is made such by bill of exceptions. 


ie 


THIS was a proceeding by scire facias against bail in the 
County Court of Greene county. In the sci. fa. the action in 
which the defendant was bail, is described as an action of 
“trespass on the case upon promises.” The recoré was vouch- 
ed in usual form, but no profert was made of the bail bond. 
The defendant craved oyer of the recognizance of bail, and 
the entire record of the cause in which bail was taken, set 
them out at length and demurred. The writ in that cause 
called upon defendant to answer to the plaintiff “in a plea of 
trespass on the case upon promises,” while the condition of the 
bail bond, in reciting the writ, stated that the defendant was re- 
quired to answer “in an action of trespass.” The plaintiff 
joined in demurrer, and the demurrer was sustained. To re- 
vise that judgment, a writ of error has been prosecuted to this 
Court. 
Peck & Crark & J. B. Crarke, for plaintiff in error. 
Mverpeny & Jones, for defendant. 
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COLLIER, C. J.—It is insisted for plaintiff in error, that as 

oyer cannot be had of a record, no objection could have been 
‘taken on demurrer to a defect in the bail bond. 

Over it is said, was formerly demandable, not only of deeds, 
but of records; but. by the more recent practice, it is not grant- 
ed of arecord. The King v. Amery, (1 T. Rep. 150;) unless 
it be a deed enrolled, letters of administration, &c. of Which 
profert is made. (1 Arch. Prac. 164.) Of private writings 
not under seal, oyer never could be claimed ofright, but Geurts 
will sometimes make an order for their production, so as to en- 
able the opposite party to plead. (Tidd’s Prac: 639: 8th ed.; 
1 Saund. Rep. 9, d. n. (g); Stephen on Plead. 69, and notes 3, 
Amer. ed.; 1 Saund. Rep. 92, a. n. 3.) ) 

The proper mode of taking advantage*of a misrecital of a 
record in pleading, is not by a demurrer, but by the plea of 
nul tiel record, concluding witha prayer, that the same may 
be inspected by the court. (3 Salk. R. 330.) And this prac- 
tice is dictated by the consideration, that the record misreci- 
ted, does not become a part of the proceedings in the cause, un- 
til it is made such by bill of exceptions. (9 Johns.-Rep. 287; 
Dane’s Ab. chap. 179, a. 13, s. 4.) 

From this view, it will follow, that the variance (if any) be- 
tween the bail bond actually executed, and that described in 
the seire facias, was not properly presented to the Court, for 
its decision. 

As it is not pretended that the bail bond as described in the 
scire facias, is defective, the County Court should not have 
sustained the demurrer. And without inquiring whether the 
bond was described according to its legal effect, the judgment 
is reversed, and the cause remanded. 
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Hauuetr v. LEE anp OTHERS. 









1. On a motion against 2 sheriff, suggesting that by die diligence, the money 
due on an execution could have been made, a traverse of the allegations of the 
suggestion, would be an issue under the statute. 

2. The sheriff may plead to such a suggestion any matter in excuse or avoid- 
ance, which would negativethe allegation of want of proper diligence, 

3. A plea, which merély states. that the execution was levied a short time before 
the return day, a delivery bond taken and returned forfeited, without showing 
a sufficient excuse for the delay, is bad. 

4. It is the duty of the sheriff to provide himself with a sufficient number of com- 
petent deputies to enable him to execute the mandates of the Court within 
the time prescribed by law. 












Error to the Circuit Court of Bibb. 





THE plaintiff in error gave notice to the defendant in error, 
the sheriffof Bibb county, and others, his securities, that a mo- - 
tion would be made against him for failing to make the money a 
on an execution which came to his hands from the Circuit Court . 
of Bibb county, on the 24th April, 1839, in favor of the plain- ; 
tiff, against Jacob Mayberry, for twenty-six hundred and forty- 
six dollars, besides costs, the money on which it is suggested, 
could have been made by due diligence. 
The sheriff appeared and pleaded that he levied the execu- 
tion upon the goods of the defendant in execution, on the 9th 
September, 1839, and before the return day thereof; that the 
defendant in execution, executed a delivery bond, with surety, 
to deliver the negroes levied on upon the 23d September, 1839, 
the day advertised for the sale thereof; that the negroes were 
not delivered, and that ten days afterwards he returned the 
bond forfeited, and concludes with a verification. 
: To this plea the plaintiff demurred, which the Court over- 
ruled, and judgment was entered for the defendants. 
The error assigned is, the overruling the demurrer. 






















< 






Pe e7. 






Cuarke, for plaintiff in error. 
J. L. Martin, contra. 






ORMOND, J.—The statute which authorises a suggestion 
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to be made to the Court, that the amount to be collected on an 
execution, could have been made by the sheriff, “by due dili- 
gence,” requires the Court, “forthwith, to cause an issue to be 
made up to try the fact.” The counsel for the plaintiff insists - 
that, as the issue must consist of a denial by the sheriff of the 
facts alleged in the suggestion, that no‘ plea should be received. 

The sheriff discharges himself from responsibility, by show- 
ing due diligence, and to enable him to do this, nothing more 
is necessary than to traverse the facts contained in the sugges- 
tion, and this was doubtless the issue which’the act contem- 
plates. But if the defence of the sheriff consists of new mat- 
ter, Or matter in avoidance, a mere denial of the allegations of 
the suggestion would not be stfficient, and he must therefore 
be allowed to make his defen¢e by plea. 

But the plea in this case does not traverse the. facts of the 
suggestion, nor does it state any fact which ¢an"be received 
as an'excuse forthe want of due diligence. 

The only fact’stated jin it 1s, that. the execution ‘was in fact 
levied about three weeks before the return day thereof, that the 
property was not deliveréd onthe day appointed for’ its sale, 
and that the bond taken for its delivery has been returned by 
him forfeited. No excuse Whatever, is offered for retaining 
the execution nearly five months without a levy; and we must 
therefore infer, that during the whole of that period there was 
no obstacle to a levy. The plea then, is in fact, a distinct ad- 
mission of the charge in the suggestion, that by due diligence, 
the money could have been made, and it is difficult to conceive 
how such a plea could be seriously opposed by counsel, or 
gravely entertained by the Court. 4t has been remarked pre- 
viously by this Court, that press of business is no excuse for a 
sheriff in failing to make money on an execution. In propor- 
tion to the amount of business in his hands, are the emdluments 
of his office, and it is his duty to provide himself with a suffi- 
cient number of competent deputies to enable him to execute 
the mandates of the Court, within the time prescribed by law. 

The judgment of the Court below should have been for the 
plaintiff, and it is therefore reversed, and the cause remanded. 
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Cater anp GREENING Vv. HunTer, ADM’RS. . 





1. A declaration describing a promissary note as bearing date in November, 
1836, and payable on the 1st day of March, erghteen hundred and twenty- 
nine, meaning thirty-nine, must be considered as containing a sufficient cause 
of action, aftera judgment by default. 

2. The defendant omitting to plead to such a declaration, thereby admits the 
cause of action as stated, and the damages may be ascertained by the clerk, 

without the intervention of a jury. 












Writ of errer td the Circuit Court of Conecuh county. 





ACTION of assumpsit on a promissory note, which is de- 
scribed in the declaration, as dated on the 5th day of Novem- 
ber 1836, and the averment is made, that thereby the said de- 








fendant promised to pay to the plaintiff’s intestate the sum of F 
one thousand dollars on the first day of March 1829, (meaning * 
thirty-nine.) 4 






The defendants suffered judgment to go against them by de- 
fault, and now assign for error, 

1. That the instrument declared on, will not maintain a spe- 
cial assumpsit. 

2. That the averment is not sufficiently positive and certain; 
that the defendants by the said note intended to pay the said 
sum of money at a different time from that stated in the note. 

3. The averments of the declaration respecting the suppos- 
ed mistake should have been proved. 

4. Judgment final could not properly be rendered without 
the intervention of a jury. 















Hammonp, for the plaintiffs in error, cited Chitty on Bills 
354. 1 Chitty’s Plead. 304, 307. Thompson vs. Gray, 2 S. 
& P. 60. 

Botuina, contra, relied on McGehee vs. Childress, (2 Stew’t 
50.) é 








GOLDTHWAITE, J.—1. The first and second assignments 
of error question the sufficiency of the declaration to charge 
the defendants. ¥ 
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The note is described according to its terms, and the decla- 
ration must be considered as insisting that the parties, by the 
words eighteen hundred and twenty-nine, meant the year of 
our Lord one thousand eight hundred thirty-nine. 

It is very evident, when the date and time of payment is 
compared together, that there must be a mistake in one of these 
particulars. The plaintiffs aver, in substance, that the mistake 
is in the time of payment, and, although the averment is not 
very precise or definite, we must intend it to be sufficient after 
a default; indeed, it is difficult to say why the allegation of what 
was meant by the note, would not be sufficient under any as- 
pe-t in which this case could be presented. The question docs 
not arise, how this averment was to be proved, if denied ; nor 
need we consider how far the note itself would be evidence 01 
the intention of the makers. 

2, The defendants by suffering a default admitted the cause of 
action as stated in the declaration, and it was competent for the 
clerk to proceed and compute the damages according to the 
averments of the declaration, as the amount due was cer- 
tain and ascertained by the note.» If, as the defendants suppose. 
the mistake is in the particular of the date, then the defendants 
so far from being injured by the assessment of the clerk, have 
reaped a considerable benefit in escaping the infliction of tep 
years interest. 

In the case of McGehee vs. Childress, (2 S. & P. 50,) it, was 
held by this court, that a judgment by default, admitted the al- 
legation of the declaration, that the event had happened, on 
which the note described in that case, became due. 

The same principle must govern this suit. 

Let the judgment be affirmed. 
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Wituramson v. Brooks, cLaimanT oF THE Ropert Morris. 


. The intervention of a claimant of a vessel libelled, and his entering into stip- 
ulation to pay and satisfy the decree, will render it unnecessary to make 
monition, so far as the claimant is concerned; and the Jibel will not be dis. 
missed for the failure to do so, although the order of seizure, directs moni- 
tion to be made generally. 


THIS was a proceeding under the statute, in the county 
court of Sumter, in the nature of @ libel in admiralty. 

The libel alleged that the libellant caused to be shipped on 
the steam-boat Robert Morris, at the city of Mobile, sundry 
articles of merchandize, particularly described, consigned to 
himself at Gainesville, in the county of Sumter: that the mer- 
chandize was never delivered to the libellant, according to the 
terms of the bill of lading, or in any other manner. The Judge 
of the County court, to whom the libel was addressed, with a 
prayer, for that purpose, indorsed thereon his fiat in the fol- 
lowing words: ° 

“To the clerk of the County Court of Sumter county. Let 
a warrant of seizure issue against the within named boat, Rob- 
ert Morris, commanding any sheriff of the State of Alabama, to 
seize and take into his possession, the said boat, her tackle, ap- 
parel and furniture, and the* same in his possession, safely to 
keep, so as to be subject to the future decree of the court; but 
subject nevertheless, in the meantime, to be replevied out of his 
hands, upon bond or stipulation, with security being entered 
into in due form of law; and united with said warrant, let 
there be a clause, commanding that due monition be given to 
all persons whom it may concern, by attaching a copy of said 
process upon some conspicuous part of the boat, to be and ap- 
pear at the next term of the County Court of Sumter county, 
to shew cause, if any they have or can, why the said boat should 
not be condemned, the said libel sustained, and the prayer.of 
relief granted.” 

The warrant of seizure was issued and executed by the 
sheriff, taking into his possession the boat with her tackle, &c.; 
which was claimed by Alphonso Brooks, the master, who en- 
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tered into a stipulation upon replevying the boat, conditioned ; 
that “if said Brooks, the claimant of said boat, shall pay such 
judgment as shall be recovered and rendered on said libel, then 
this bond to be void, otherwise, in full force.” 

The cause being called for trial, the same was dismissed on 
motion, because it did not appear by the sheriff’s return, that 
monition had been made as directed by the writ of seizure. 
From which decree, the libellant appealed to*this Court. 


Reavis, for the plaintiff in error. 
Morrny & Jonzs, for the defendant. 


COLLIER, C. J.—The monition required by the fiat of the 
Judge, was general, and addressed to all the world, so that all 
persons who were interested in resisting the lien upon the boat 
set up by the libel, might be advised of its pendency. Its ob- 
ject was not to protect the claimant and his co-stipulator from 
personal liability to the libellant’s demand, but to prevent the 
boat from being subjected to its satisfaction, in despite of the 
paramount liens of others. (Dunlap’s Ad. Prac. 133.) Now 
the lien of the libellant was discharged as soon as the claimant 
intervened and entered into the stipulation. (See 4th sec. 
of Aet of 1824, Aikin’s Digest, 390. Richardson, et. al. v. 
Cleaveland & Huggins, 5 Porter’s Rep. 268; Livingston, et. al. 
v. steam-boat Tallapoosa, 9 Porter’s Rep. 116.) This being the 
case, there was no conflicting lien in controversy; no person 
was to be benefitted or prejudiged by making monition, as di- 
rected by the order of seizure. . The Judge, had he thought 
proper, could have made his order conditional, directing moni- 
tion to be made, only in the event, that no claimant intervened 
and entered into stipulation; and having made it absolute in its 
terms, that cannot be made indispensable, which otherwise 
would be wholly immaterial. 

The purpose to be effected by monition being superseded by 
the stipulation, the County Court erred in dismissing the libel: 
consequently its decree is reversed, and the cause remanded. 
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Foster v. McDonaxp. 


1, When the holder of a bill of exchange and the party sought to be charged on 
it, reside in the same place, notice of the dishonor of the bill must be given 
him personally. 

- Where a bill is remitted to, or placed in the hands of a factor or agent, for pre. 
sentment, for acceptance, or payment, the agent is not bound to give the party 
sought to be charged, notice of the dishonor of the bill, but may "notify his 
principal of the fact, and a seasonable notice from him to such party, will be 
sufficient. -But if the agent should give the necessary notice, it will be sufi. 


cient. 
Error to Tuskaloosa County Court. 


THIS was an action of assumpsit, by the defendant in error 
against the plantiff in error, as indorsee of a bill of exchange. 

The bill was dated, Tuskaloosa, 26th December, 1836, and 
drawn by Moses P. Walker, in favor of J. J. Foster, for twelve 
hundred and fifty dollars, on the 1st January, 1839, negotiable 
and payable at the Bank of the State of Alabama. 

The bill though not drawn on, was accepted by G. Long- 
mire, and endorsed by the defendant Robert J. Walker, and 
Dubose & Roff, which last indorsement was filled up to the 
order of E. F. Comegys, Esq. cashier. 

At the maturity of the bill, it was presented by a notary pub- 
lic at the bank for payment, who, for default of payment, made 
protest and certifies, that “notices of protest were deposited in 
in the post-office same day, for the drawer and first two indor- 
sers, respectively, at this place.” The defendant then proved, 
that before, and at the maturity of the bill, he resided at Tus- 
kaloosa, the place of payment, and moved the court to charge 
the jury, that upon the evidence offered, the plaintiff is not en- 
titled to a verdict, which the court refused ; and further, that 
unless the jury were satisfied, from the evidence, that personal 
notice was given to the defendant, of the protest for non-pay- 
ment of the bill, they must find for the defendant ; which was 
refused ; and the court charged the jury, that personal service 
of notice of the dishonor of the bill was not necessary to charge 
the defendant, except where the parties all resided in the same 
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city, and that the notice stated by the notary to have been 
given, was sufficient. 

To the refusal to charge and to the charge given, the de- 
fendant excepted, and now assigns for error. 


Martin & J. Porter, for plaintiff in error. 

Peay, contra. 

ORMOND, J.—It is the settled law, that when the holder 
of a bill and the party sought to be charged on it as drawer or 
endorser, reside in the same place, notice must be given per- 
sonally, of the dishonor of the bill. ‘Stephenson v. Primrose, 
8th Porter 155, and cases there cited. In this case, personal 
notice was not given to the indorser, of the dishonor of the bill, 
but he is sought to be charged on a notice, placed in the post- 
office at Tuskaloosa, in which place he resided. 

To ascertain then whether this notice was sufficient, we 
must inquire whether the holder resided in the same place; 
if he did, on the authority of the case just cited, the notice 
would not be sufficient. 

The declaration alleges #hat the bill was endorsed to the 
plaintiff. The bill itself is set out in the bill of exceptions, tak.- 
en on the trial, with its indorsements, but neither upon that, 
nor upon the bill, as recited in the protest, is the nam of the 
plaintiff found, the last endorsement being filled up tv the order 
of E. F. Comegys, cashier, by whose order, an4 as holder for 
the Bank of the State of Alabama, it is stated in the protest to 
have been protested for non-payment. The legal inferrence 
from this testimony is, that the bank. was the holder of the bill 
at the time of the protest, ahd being, as we judicially know, ]o- 
cated at the same place with the residence of the plaintiffin 
error, he was entitled, upon the dishonor of the bill, to a person- 
al notice. . The notice, therefore, which was given to him, by 
putting a letter in the post-office, directed to him, was not suffi- 
cient. 

It must be presumed that the plaintiff became the holder of 
the bill, since its dishonor ; but it would have been competent 
fgthim to prove that he was the holder of the bill before its 

, maturity, and that the bank was merely his factor or agent. 
* If such-were the fact, and the holder did not reside in Tuska- 
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loosa, the notice of the non-payment of the bill might have been 
given through the post-office, to the holder, and a notice by 
him to the endorser, of the dishonor of the bill, by the next mail 
after his receipt of notice, would have been sufficient to charge 
- him. It is true, a notice by the agent or notary, would have 
been sufficient to charge the plaintiff in error, if made in the 
mode which the law requires, but an agent or factor as such, 
is not required to do more, than to inform his principal of the 
dishonor of the bill. 

Thus, in Colt v. Noble, 5 Mass. Rep. 167; where the holder 
of a bill drawn on London, lived in Madras, in the East Indies, 
and the indorser at Portsmouth, in the United States, it was 
held, that the agents of the holder in London, upon the dishonor 
of the bill, were not bound to give notice of the protest to the 
indorser, but might return the bill, with the protest, to the holder 
whose duty it would be to give seasonable notice to the indor- 
ser: Sce also to the same effect, State Bank v. Ayres, 2 Hal- 
stead, 130; Haynes v. Birks, 3 Bos. & Pul. 599; and Tunno vy. 
League, 2 Johns. Cases, 1. 

If however, it should hereafter appear, that from the residence 
of the holder at a distance frong*this place, notice of the dis- 
honor of the bill could not have reached the plaintiff in error, 
as svon as the informal notice actually given by the notary, 
through the post-oflice, it might be a question whether the 
notice actwally given, was not sufficient; but as that point is 


not presented v the record, we express nod opinion upon it 
Let the judgment be reversed and the cause remanded, — 
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SHACKLEFORD v. Warp. 


1, Where money is wagered and deposited in the hands of a stake-holder, it may 
be arrested by either party before it is paid over, by a notice not topay it. In 
such a case, however, a special demand would be necessary to enable him 
who gave the notice, to maintain an action for the sum deposited by him. 

2. But if the stake-holder, after being so notified by one of the parties, pays the 
money to the other, he thereby waives the special demand, and may be sued as 
soon as the plaintiff elects to consider the wager as void; or as soon as it is as- 
certained that in point of fact, the wager was neither lost nor won, 


Writ of error to the County Court of Sumter county. 


ASSUMPSIT on the common money counts. Verdict fo. 
the defendant on the general issue, and judgment thereon.— 
The writ was issued on the third day of February, 1840. : 

At the trial, the plaintiff proved that some ‘time in the year _ , 
1839, and previous to the election held in said county, he betted ., # 


the sum of five hundred and fifty dollars, with one Tankersley, « 
upon the result of the Senatorial election. The money wasde- * 
posited in the hands of the defendant. On the day following 
the election, and before the defendant had paid over the mo- 
ney to Tankersley, the plaintiff gave notice to the defendant not 
to pay it over, as the election would be contested. The de- 
fendant replied that he would not, The plaintiff some weeks 
after this, was notified by the defendant, that he had paid the 
money to Tankersley, who would indemnify him for all losses. 
The election was subsequently, on the 28th day of January, 
1840, declared insufficient to entitle the returned member to 
his seat in the Senate, and a new election directed to be had. 
On this evidence, the plaintiff requested the court to charge 

the jury, if they believed the defendant, as stakeholder, had re- 
ceived five hundred and fifty dollars from the plaintiff, to abide 
the result of: the said election for Senator, and the defendant 
had been notified by him not to pay over the money to the sup- 
posed winner, then he was entitled to recover of the defendant. 
The Court refused to give this charge, but instructed the jury 

/ that it was necessary for the plaintiff to prove an actual de- 
mand of the money before he could recover. 
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The plaintiff then requested the Court to charge the jury, 
that if the defendant had received notice from the plaintiff not 
to pay over the money, previous to paying it over, this was 
equivalent toa demand. This charge was refused. 

The plaintiff further requested the Court to charge the jury, 
that if the plaintiff, when he notified the defendant not to pay 
over the money, had given him leave to keep it, subject to the 
final decision of the election, and the defendant, before such 
decision, had paid it over to the supposed winner, and had no- 
tified the plaintiff of this fact before the commencement of this 
suit, then these circumstances constituted a case in which no 
demand was necessary. 

This, also, was refused, and the jury was instructed, that if 
the defendant was authorised to retain the money for a given 
time, and before the expiration of that time he had paid it over 
to the supposed winner, it was a circumstance which they 
might consider .as determining the question, whether a demand 
Was or was not made. 

To all these charges as given, and refused to be given, the 
plaintiff excepted, and now assigns that the County Court er- 
red in the several matters excepted to. 


Peck, for the plaintiff in error. 
Jones, contra. 


GOLDTHWAITE, J.—1. The plaintiff in this case, after 
the supposed determination of the wager, gave notice to the 
stake-holder to retain the money in his hands, and not to pay it 
over to the supposed winner. This arrested the money in his 
hands, and it could at any time after this have been re- 
claimed by the plaintiff, and the defendant would not have been 
authorised to withhold it, even if the wager had been decided 
against the former. This was settled in the case of Wood v. 
Duncan. 9 Porter, 227. It appears, however, that the event 
on which the wager was to be determined, in point of law, ne- 
ver took place, for the bill of exceptions shows that the election 
was declared to be void, and a new one ordered. The conse- 
quence of this decision was, to remit the parties to this wager, 
to all their original rights to the monies severally deposited by 
them. If the money had then remained with the stake-holder, 
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a special demand would have been necessary to entitle the 
plaintiff to recover it. 

2. No special demand, however, was necessary under the 
circumstances of this case. It appears that doubts had arisen 
with respect to the validity of the election, as declared in the 
first instance. The plaintiff informed the stake-holder that 
the election would be contested, and notified him not to pay 
the wager to the then supposed winner. Afterwards, and be- 
fore the decision of the proper authority on the contested elec- 
tion, the stake-holder pays over the money to the supposed 
winner, and informs the plaintiff that he had done so, and that 
the then supposed winner would indemnify him for all losses. 
Certainly, after this, a demand was entirely unnecssary to ena- 
ble the plaintiff to. maintain his action, whether he elected to 
consider the wager as illegal and at an end; or whether he 
awaited the final decision, which in effect, decided that the wa- 
ger was neither lost or won. The latter course was pursued, 
and this action was commenced in February, 1840, the decision 
having been made a few days previously. 

The defendant, by his own act, in paying over the money, 
must be considered as waiving any right to a special demand. 
In the case of Rathbun v. Ingalls, 7 Wend. 320, it is said that 
an intention formed by an agent to retain money, and commu- 
nicated to others, but not to the plaintiff, would not dispense 
with a demand. But it is admitted in that case, if the inten- 
tion had been communicated to the plaintiff, it would have 
waived the demand. 

The County Court erred in instrueting the jury that the 
plaintiff could not recover without proof ef a special demand 
of the money. 

Let the judgment be reversed, and the case remanded. 
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1. Chancery will not enforce the specific performance of a contract for the sale 
of lands, where it appears from the allegations of the bill, that the vendor has 
no title; for such a decree would be to compel the performance of an unlaw- 
ful act. 

2. A contract for the purchase of land, will not be rescinded, where the pur- 
chaser, does not offer to return the land to the vendor, ; and a bill which al- 
leges the inability of the vendor to make title, but declares the willingness 
of the vendee to pay the purchase money, upoff receiving a complete title, 
does not authorise a decree to rescind the contract. 

3. Where a bill is filed to obtain an injunction, and dismissed generally, such a 
decree will not bar an original bill for relief, in which other questions shall ba 
presented. 


Se Oe 


This cause comes here by writ of error, from the Chancery 
Court sitting at Montgomery. 


THE plaintiffs allege in their bill, that in the year 1836, 
they contracted with the defendant, Featherstone, for the pur- 
chase of several tracts of land, situate in the county of Ma- 
con, at the price of eleven thousand dollars—one half of this 
sum was to have been paid sixty days after the purchase, and 
the balance in twelve months. The sum first due has been 
paid, and for the payment of the last sum, they executed their 
promissory note, payable twelve months after date. 

The lands agreed to be sold, it appears, were reservations of 
Creek Indians, under the treaty of 1832, and the vendor repre- 
sented to the plaintiffs “that he possessed the approved con- 
tracts” therefor; and ina bond which he executed to the plain- 
tiffs, covenanted to obtain patents for the lands by the first day 
of January, 1839, andto make titles to them for the same, as 
soon as patents should issue “from the government of the Uni- 
ted States.” 

It is further stated, that the plaintiffs have never been in the 
actual possession of the lands in question; that Featherstone 
“never did possess the approved contracts for the same,” and 
now resides without the limits of the State, and is of very doubt- 
ful solvency. 
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The complainants allege, that Featherstone made fraudulent 
representations to them touching his title to the lands, and a 
fraudulent combination between himself and co-defendant, by 
which McDougald became assignee of their second note, and 
has prosecuted a suit thereupon to judgment against them in 
the Circuit Court of Macon. 

The complainants declare their readiness and willingness, 
and offer to pay the judgment recovered by-McDougald, when- 
ever their vendor shall make them titles pursuant to the condi- 
tion of his bond. 

It_is prayed that execution upon the judgment may be en- 
joined, and that the defendants may answer; “and that your 
orators may have such other and further relief in the premises 
as to your honor shall seem meet, and the nature and circum- 
stances of the case may require.” 

The defendants answered severally, very fully, denying all 
fraud and combination, wherewith they are respectively charg- 
ed; and the defendant, Featherstone, avers, that he had approv- 
ed contracts for the several tracts of land, and if patents had 
not been issued by the government for the same, they would 
issue as a matter of course. That he is willing to make the 
necessary titles to the complainants, and demurs to their bill 
because it is not alleged therein that a deed was ever presented 
to him for his execution. ' 

The chancellor dissolved the injunction and dismissed the 
bill, because the answers denied all the material allegations, 
and there was no prayer for “relief beyond the injunction.”— 
The dismissal of the bill is now assigned for error. 


Harris, for the plaintiffs in error. 
Bascom, for the defendants. 


COLLIER, C. J.—It is not insisted that the injunction was 
improperly dissolved, nor indeed can it be, as the answers con- 
tain a direct denial of the allegations of the bill on which the 
complainants rest their claim to equitable relief. 

Though it does not explicitly appear whether the bill was 
dismissed upon a hearing of the cause, or on a motion to dis- 
solve the injunction, yet we will suppose, that it was disposed 


of on the motion to dissolve. The question then is, do the facts 
3 
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as stated by thé complainants, and the general prayer of the 
bill, entitle them to further relief? 

The only relief whieh the plaintiffs could elaim upon a con- 
tract such as that shown by the record, beyond the injunction, 
is either a specific performance, ora rescission of the contract. 
But they do not seek either of these, and the premises do not 
authorise a decree either forthe one or the other. It is charg- 
ed that Featherstone has not, nor even had at the time of the 
sale to the plaintiffs, the approved contracts for the lands in 
question. Assuming this to be true, as against the plaintifls, 
and chancery would not decree a specific performance. The 
interference of Courts of Equity in such eases is discretionary, 
and a specific performance will not be enforced where it is ob- 
vious that the vendor has no title—such a decree would com- 
pel the party to an unlawful act. 2 Story’s Eq. 52-3, 79, 80-1. 

In order to rescind a contract, the parties must be placed in 
statu quo, that is, the one party must have the property, with 
which he parted, and the other the money. The plaintifls do 
not offer to relinquish their claim to the lands purchased, nor 
do they ask a return of the money, with which they parted; 
but they declare their willingness and readiness to pay the 
judgment recovered against them. There is nothing in all this, 
which shows a wish to be relieved from their contract, but it 
manifests an anxiety tha: titles should be made to them by their 
vendor, that they may with safety to their interest, satisfy the 
judgment against them. 

Upon neither of the grounds examined, are the plaintiffs end- 
tled to relief on their bill as framed, and it was therefore pro- 
perly dismissed. It is no objection that the dismissal was gen- 
eral, instead of without prejudice, as it will ‘not bar an original 
bill for relief, in which other questions shall be presented, than 
those litigated in the present case. 

The contract between the parties appears to have been 
made in Georgia, and the note on which the judgment was re- 
covered, is there dated; as it does not contemplate payment 
elsewhere, the lex loci contractus must determine its legal effect. 
And even if it be doubtful whether thedaws of this State are 
the rule of decision, if McDougald becaime the proprietor of the 
note here, there can be no doubt, but the Jaws of Georgia are 
conclusive of his rights, if the indorsement was made there. 
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What are the laws of that State, it is unnecessary (from the 
- view taken) to inquire.. 

The fact that the plaintiffs are not, nor ever have been in the 
actual possession of the lands, is every way immaterial. They 
doubtless have the constructive possession, “which is transfer- 
red to the vendee eo instanti, with the execution of the con- 
veyance, by the statute of uses.” Bliss, adm’r. v. Yancey, (1 
Ala. Rep. N. S. 273.). : 

We have only to add that the decree is affirmed ith costs. 


Burroveus v. Wriaur. 


1. An appearance by the defendant in a suit, commenced by attachment, 
will have the same effect as a waiver, as it would have in a suit eom- 
menced in the usual mode. 


Error to the County Court of Tuskaloosa. 


THIS was an action commenced by attachment, by the de- 
fendant in error against the plaintiff in error, on a promissory 
note. Two persons who were summoned as garnishees, deni- 
ed by their answers, that they were indebted to, or had effects 
of the defendant in their hands. 

At the trial term, a judgment was rendered against the de- 
fendant below in these words: “ came the parties by their at- 
tornies, and the defendant saying nothing in bar or preclusion 
of the plaintiff’s action, it is therefure considered by the court,” 
&e. 

From, this judgment the defendant prosecutes this writ of 
error, and assigns for error, the rendition of judgment by de- 
fault. - 


Pécx & Lincoun Crank, for the plaintiff in error. ’ 
J. L. Marrily, contra. 


ORMOND, J.—That the appearance of a defendant will 
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dispense with service of process, is not denied, but the argu- 
ment of the counsel for the plaintiff in error is, that there is a 
distinction between the case of a suit commenced by writ in 
the ordinary mode, and one commenced by process of attach- 
ment, as is the case here. We can perceive no difference be- 
tween the cases. The object of the attachment is to compel an 
appearance, by a levy on the property of the defendant; and he 
certainly may ‘do that voluntarily, which it was the object of 
the process to accomplish in another mode. ‘That he did ap- 
pear and @aive making any defence to the action, is shown by 
the record. Some remarks were made at the bar, about the 
manner in which the clerks make up the minutes; so far as 
these remarks were designed to impugn the veracity of the re- 
cord, they can have no weight. The fact that the parties ap- 
peared by their atiornies, is established by the same testimony 
as the rendition of the judgment, and one may be questioned 
with the same propriety as the other. 
Let the judgment be affirmed. 


* 


Srarxe v- Marsnaut & Cammack. 


1. The 25th day of December, js not dies non juridicus, nor will a writ of error 
be quashed, because if was issued on that day. 

2. The affidavit for an attachment need not declare the manner in which the 
debt sworn to, accrued. 

3. Under the attachment act of 1833, Aikin’s Digest, 37, the writ could only be 
executed in the county to which it was returnable, otherwise, under the act 
of 1837. P. P.65 sec. 12. 


Writ of Error to the Circuit Court of Mobile county. 


THE action was commenced by attachment, which was is- 


. sued by a Justice of the Peace, of Mobile county, on the 14th 


April, 1837, and was returnable to the Circuit Court. 
The affidavit on which it is founded, sets forth that one of 
the plaintifis made oath, that the defendant was indebted to 
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them in the sum of fourteen hundred dollars; but it omits to state 
how the indebtedness accrued. 

The attachment was levied by B. W. Bell, who adds to his 
name, in the return, sheriff M. C.; and it further appears 
from a delivery bond, executed by the defendant, that the pro- 
perty levied on, was delivered to him on the execution of the 
bond, which is payable to Bushrod W. Bell, as sheriff of 
Montgomery county. A judgment by default was rendered 
on the 27th December, 1837, but no declaration is found on 
the record. 

The writ of error is tested on the 25th day of December, 
1840, and is prosecuted by the defendant, who assigns as error, 

1. That the Circuit Court of Mobile county had no jurisdic- 
tion of the cause of action; and the writ was improperly issued 
in, and from that county. 

2. That the Circuit Court erred in rendering judgment by 
default, when there was no declaration. 

3. Because the plaintiffs did not entitle themselves to an at- 
tachment, they not having complied with the requisites of the 
statute. 


Srewart, for the plaintiffs in error, insisted that the attach- 
ment which issued in Mobile, could not be properly levied by 
the sheriff of Montgomery county. The omission to file a de- 
claration is fatal, but here the case need not be remanded be- 
cause the affidavit does not disclose how the defendant became 
indebted to the plaintiffs. 

CamMPBELL, contra, moved to dismiss the writ of error, it hav- 
ing issued on Chritmas day, which he insisted was a dies non 
juridicus, 


GOLDTHWAITE, J.—1. The motion‘to quash the writ of 
error, cannot prevail. 

It may be, and doubtless is true, that in England, Chrisfmas- 
is considered as a dies non juridicus, but the same rule, has 
never, so far as we are informed, been applied in this country; 
and the reason is, that we have only adopted the common law, 
so far as it is applicable to our institutions. The day of thena- 
tivity of our Saviour, is certainly unknown, and the adoption of 
the 25th of December, for the purpose of celebratting certain 
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observances in England, is derived from the ritual of the Cath- 
olic Church. The Sabbath, is the only day, which our laws 
and statutes recognise, as so peculiarly holy, as to make any 
secular business unlawful. 

2. The act of 1833, Aikin’s Digest, 37, under which this at- 
tachment was sued out, does not require the plaintiff to shew, 
in his affidavit, how, or by what means the debt accrued; it is 
sufficient that the amount of the debt should be sworn to. The 
objection, therefore, to the affidavit, cannot avail the plaintiff in 
error. 

3. The attachment was irregularly directed to any sheriff 
of the State, because, at the time this writ issued, such a direc- 
tion was not permitted by the statute; but this would be a mere 
informality, not sufficient to avoid the writ, if in point of fact, 
it had been executed by the proper officer. This, however, 
was not the case, for instead of being executed by the sheriff 
of Mobile, it was levied by the sheriff of Montgomery county, 
and this raises the question, whether, under the act of 1833, 
process of attachment, could properly run into more counties 
than one. The statute permits the Judge or Justice, to grant 
an attachment against the estate of the debtor, wherever if may 
be found, and certainly in many cases it would have been a 
very inefficient remedy, if it could only have been levied on 
property within the county to which it was returnable. My 
own opinion is, that a construction should, from the first, have 
been given to this act, so as to allow of levies on the property 
of the defendant, wherever it might be found; but a majority of 
the court think otherwise; and we all concur that the subse- 
quent act of 1837, (P. 65, sec. 12,) which amend and consoli- 
date all the laws relating to attachments, and which authori- 
ses branch writs to as many counties as may be desired, must 
be consideréd as*@ legislative exposition of the act of 1833. 
{t follows frem this, that undcr that act no attachment could 
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“be levied in a different county from that which it was returna- 


ble. 
- The omission of the declaration need not be examined, as 


this was error, according to repeated decrees of this conrt. 
‘Let the judgment be reversed. 
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Dog, ex dem. Potiarn’s netrs v. Fives. 
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1. All grants of any portion of the lands ceded to the United States by the 
Treaty of Paris of 1803, subsequently to the Treaty of St. Ildefonso, of 
1800, execpting such as were made to actual settlers, previous to the 20th 
of December of 1803, are null and void. % 

2. Congress does not possess the constitutional power to grant the shore of 
the navigable waters within this State; and the fact that the grantee had 
an inoperative Spanish grant for the same, cannot legalize the act of Con- 
gress. 

.3. A patent for lands, the invalidity of which appears by inspection, will not 
authorize a recovery, and it is unnecessary to resort to Equity, to vaate st. 


THIS was an action of ejectment in the Circuit Court of 
Mobile, at the suit of the plaintiffs against the defendant, for the 
recovery of “a messuage or lot of land,” situate in the city of 


Mobile. 
The defendant being admitted to defend the action, instead 


of the tenant in possession, confessed lease, entry and ouster, 
and relying on the title only, pleaded “not guilty.” He also, 


according to the statute, in such case provided, suggested, that “+, 


since the 8th January, 1836, he had made improvements on the 
premises in controversy, of the value of ten thousandedollars ; 
under the belief that his title to the same was valid. Thefeup- 
on the cause was submitted to the jury. 

On the trial, a bill of exceptions was sealed at the instance 
of the plaintiffs. ‘To maiutain the issue on their part, the plain- 
tiffs read to the jury, the act of Congress of the 26th of May, 
1824, “granting certain lots of ground to the corporation of the 
city of Mu bile, and to certain individuals of said city,” and the 
act of the 2d July, 1836, entitled “ An act for the relief of Wm. 
Pollard’s heirs.” as also a patent, which ad issued in pursu- 
ance of the latter act, for the premises in question. 

They also gave in evidence a grant of the land in dispute 
by Cayetano Perez, as commandant of Mobile, on the 12th De- 
cember, 1809; proved the genuineness of Perez’ signature, and 
referred to the state papers relating to the public lands, to show 
the different periods during which he was in command. 

It was further shown, that the lot in controversy, was situa- 
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ted between Church and North boundary streets ; lies east of 
Water street, in front of lots known under the Spanish govern- 
ment, as water lots, was ifself in 1824, a water lot,—and during 
the time of the Spanish government, the tide flowed over it. 

The defendant, in order to make out his defence, gave in 
evidence, a Spanish grant, made the 9th of June, 1802, to Pan- 
ton, Lesley & Co., for the lot directly west of that in dispute, 
and on the opposite side of Water street. This grant was 
confirmed to John Forbes & Co., asthe successors of the gran- 
tees, on the 8th January, 1820. 

The land east of Water street, was below ordinary high wa- 
ter mark, in 1813, and Water street, was not laid off until 1820 
or ’21. . 

John Forbes & Co., entered upon the land granted them ; 
fulfilled the conditions of the grant; made valuable improve- 
ments thereon, and held undisputed possession of it on the 26th 
May, 1824. 

Curtis Lewis, made the first improvement on the lot east of 
Water street, except a canal and improvements along it, which 
_ were made by John Forbes & Co. It was however, in evi- 
dence, that the servants of Wm. Pollard were seen removing 
some drift wood, and piling some lumber upon it in 1811. | 

The defendant connected himself with the title of Curtis 
Lewis, John Forbes & Co., and the corporation of the city of 
Mobile, which claimed the lot in dispute, under the act of the 
26th May, 1824. 

Evidence was adduced to show, that the date ef the grant 
to Pollard, had been altered from 1810, to 1809; and the plain- 
tiffs then proved that Cayetano Perez, was commandant of 
Mobile, in 1810. 

The defendant also proved, that he had made improvements 
on the lot in question, to the value of seven thousand dollars, 
since the 8th Jannary 1836. 

Other facts are shown by the bill of exceptions, but as it is 
not necessary to state them, in order to raise the questions of 
law examined by the court, they need not be here noticed. 

The plaintiffs counsel moved the court to instruct the jury, 

Ist. That the Spanish grant to William Pollard, was ratified 
and confirmed by the 8th Art. of the treaty of amity, settle- 
ment and limits between the United States and his Catholic 





JUNE: TERM, 1841. 49 
Doe, ex. dem, Pollard’s heirs v. Files. 
Majesty, dated the 22d February, 1819, which charge the 
court refused to give. 

2d. That the act of Congress of the 26th May, 1836, con- 
firmed the Spanish grant to Pollard; which charge the court 
refused to give; but charged the jury, if they believed the ev- 
idence to be true, the fee-simple to the premises in dispute, 
vested in Forbes & Co., and the acts of Congress of 1824 and 
1836, and the patent issued in pursuance thereof, were utter- 
ly void, so far as relates to the subject in controversy, and the 
lessors of the plaintiffs derived no title from those sources. 

3d. If they should find that an alteration had been made in 
the grant to Pollard, advantage could not be taken of it in an» 
action of ejectment, but by a scire facias, in the name of the 
United States, or by a bill in equity ; which charge the court 
refused to give; but charged the jury, that if they should be- 
lieve that the date had been altered, then they should find 
for the defendant; unless they were satisfied from the evidence, 
that the alteration was made while Perez was commandant. 
But if the grant was altered, the law would not presume that 
it was issued while Perez was commandant: this fact must be 
shown by proof. 

4th. That the act of the legislature of Alabama of Janu- 
ary 8th, 1836, “ for the relief of tenants in possession, against 
dormant titles,” is contrary to the 10th section of the 1st article 
of the constitution of the United States, and is therefore void ; 
which charge the court refused to give; but instructed the jury 
that the statute was constitutional. 

To the refusals to instruct as prayed, as well as to the in- 
instructions given to the jury. the plaintiffs excepted; and a 
verdict being found for the defendant, and a judgment thereon 
rendered, they have prosecuted a writ of error to this court. 








Test, for plaintiffs in error. 
Stewart and Campse.., for the defendant. 


COLLIER, C. J.—1. The question, whether the 8th article 
of the treaty of amity, settlement and limits, concluded between 
the United States and the King of Spain, on the 22d February 
1819, ratifies and confirms all the grants of land, made before 
the 24th January 1818, by his Catholic Majesty, or by his law- 
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ful authority, in the territories ceded by His Majesty to the 
United States, is no longer an open question. The case of 
Foster and Elam v. Neilson, (2 Peters Rep. 254,) expressly de- 
cides, that all grants made by the Spanish authorities, of any 








| portion of the lands ceded to the United States, by the treaty of 


Paris, of 1803, subsequently to the treaty of St. Ildefonso, of 
1800, excepting such as were made to.actual settlers, previous to 
the 20th of December of 1803, are null and void. That case 
is confirmed by Garcia v. Lee, 12 Peters Rep. 511, and by the 
still later decision of (Keene v. Whitaker, e¢ al. 14 Peters Rep. 
170. See also, Innerarity v. Byrne; 8 Porter’s Rep. 176, and 
the heirs of Pollard v. Kibbe, 9 Porter’s Rep. 712. That the 
land in this State, south of thirty-one degrees north, is embrac- 
ed by the treaty of 1803, has been repeatedly affirmed by ev- 
ery department of the federal government. 

2. If the law as laid down by a majority of the court. in the 
lessee of Pollard’s heirs v. Kibbe, (14 Peters Rep. 353,) is to 
be regarded as decisive of the law applicable to the plaintiffs 
title, and as excluding all objection to it, then the answer given 
by the Circuit Court, to the second charge prayed, is confes- 
sedly erroneous. Of the authority of that case, we have noth- 
ing to say. We may however, be permitted to remark, with 
all deference, that we should yield to it more willingly, ‘if it 
had the sanction of a majority of the Supreme Court. We are 
aware, that as reported, the judgment-seems to have been con- 
curred in by five of the Justices ; but we have in our possession 
a manuscript copy of the opinions of Justices Thompson, Me- 
Lean, Barbour and Catron, and the judgment that was rendered, 
at the foot of which, is the following memorandum: “ dissenting 
Justices—Catron, Barbour and Wayne; Mr Chief Justice Taney, 
did not sit in this case,” attested as follows: .“true copy, test 
Wm. Thos. Carroll, C. S.C. U.S.” That Mr. Justice Me- 
Kinley, was absent during the entire term, appears from a note 
of the Reporter. If the attestation of the clerk be correct, then 
but four of the Justices concurred in reversing the judgment 
of this court. And to all this it may be added, that Mr Justice 
McLean did not agree to the judgment of reversal, so far as 
we are info by his opinion, upon the ground that the grant 
to William Pollard, in 1809, was a “new grant” within the 
meaning of the act of the 26th of May, 1824. But he yielded 
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his assent to the conclusion of Mr. Justice Thompson (as we 
understand it,) because the second section of that statute, re- 
quired the improvement to be made on the lot east of Water 
street, and to entitle the proprietor of the lot immediately west 
to the improved water lot, the improvement should have been 
made by himself. ‘These are questions, which it seems to us, 
were wholly unimportant to be considered, unless Pollard’s 
was a “new grant,” since it is an undisputed ‘principle, that the 
plaintiff must recover upon the strength of his own title, and 
not upon the weakness of his adversaty’s. 

We have taken this view of the case referred to, with the 
most profound respect for the Supreme Court of the United 
States, and have only to say, that we hope an opportunity may 
soon be afforded for a re-examination of the act of 1824. 

Conceding h»wever, to the lessee of Pollard’s heirs v. Kibbe, 
all weight that may be claimed for it, and still the answer of 
the Circuit Court to the second prayer, is not objectionable on 
error. The water lots of 1824, were a part of the shore of 
Mobile bay, over which the tide flowed, and must consequent- 
ly be regarded as a portion of the navigable waters of this 
State. Among the propositions submitted by Congress to the 
convention which furmed our constitution, for its acceptance or 
rejection, it is declared, that “ al] navigable waters within the 
said State, shall forever remain public highways, free to the 
citizens of said State, and of the United States, without any tax, 
duty, impost or toll therefor imposed by the State.” By the 
ordinance which makes a part of the constitution, the conven- 
tion accepted the propositions submitted. Now here is a clear 
dedication to the public use of the navigable waters within the 
State, and an implied inhibition upon the power of Congress to 
grant the shore. Other arguments quite as cogent might be 
urged against the exercise of such a power, but we will con- 
tent ourselves with a reference to the Mayor, &c. v. Eslava; (9 
Porter’s Rep. 577.) in which the question is largely considered. 

The fact that the ancestor of the plaintiffs had a grant from 
the Spanish authorities for a part of the shore, can make no dif- 
ference. The stipulation between the federal government and 
the State, placed it beyond the power of thejformer to bestow 
its bounty by confirming that grant, which we have seen was 
void, 
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Ifthe acts of 1824 and 1836, do not operate so as to invest 
the plaintiffs with a title, it is clear that the patent, which upon 
its face, professes to be issued under the authority of the latter 


- act, is merely void. 'The circumstances under which the pa- 


tent emanated, are shown by an inspection of the document it- 
self, and the powers of a court of law, are as competent to de- 
clare its invalidity, as a court of equity can be, in any form of 
proceeding. Indeed, it would be an anomaly in judicial 
proceedings, for a court of law to sustain an instrument 
void on its face, upon the ground that chancery should be resor- 
ted to, in order to vacate it. The Supreme Court U. S. in Bag- 
nell v. Broderick, (13 Peters Rep. 436,) pushed the law on this 
point to its utmost limits. But that case is clearly distinguisha- 
ble from the one before us. In that case, the court held, that 
in an action at law, a patent from the United States for a part 
of the public lands, is conclusive, and the party claiming ad- 
versely, will be forced into equity, to show that it issued by mis- 
take. There, the patent was in legal form, and apparently is- 
sued to the person entitled to the land conveyed, so that it was 
necessary to establish its irregularity by extrinsic proof: and in 
that it differed essentially from the patent offered in evidence in 
the present case. There are also other points of difference, 
which will be readily perceived by a comparison of the cases. 
Ross v. Doe, dem. Borland, et al. 1 Peters Rep. 655. 

3 and 4. Even conceding that the third and fourth prayers 
for instructions were strictly in conformity to law, and the 
charge given in answer to the third prayer, was directly oppos- 
ed to it, yet in all this, there is no available error. The giving 
or refusing the charges, could not benefit or injure the plaintiffs. 
If our view of the acts of 1824 and 1836, is correct, the plain- 
tiffs could not recover, and the court having so instructed the 
jury, the plaintiffs cannot complain, that they have been pre- 
judiced by the giving, or withholding any other instructions. 

Without attempting to add any thing further, the a 
of the Circuit Court is affirmed. 
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Coox, apm’rR. v. Frexp, et. al. 


1. It is no defence to a suit on a note, that one of the defendants had been gar. 
nisheed by a creditor of the payee, and judgment obtained against him, with- 
out proving, also, that the judgment had been satisfied. 

2. Such proof may be made in the action of assumpsit under the general issue. 


Error to the County Court of Mobile county. 


THIS was an action of assumpsit commenced by F. |C. 

lis, the intestate of the plaintiff in error, in the County Court 

Mobile, on the 5th February, 1840, as the assignee of one 
5. C. Fisher, on a note made to him for one thousand dollars, 
by the defendants in error, and one A. Henderson, as to whom 
the suit was discontinued. 

To a declaration in the usual form, the defendants pleaded, 
that at the April term, 1839, of the Circuit Court of the Uni- 
ted States for the Southern District of Alabama, a certain firm, 
using the name and style of Cook & To wnsend, recovered of 
one John Ellis and Samuel C. Fisher, a judgment for twenty- 
one hundred and ninety-two dollars, besides costs of suit ; that 
the execution which issued thereon, being returned nulla bona, 
and a suggestion made that Stephen G. Field was indebted to 
the said defendants, he was summoned as garnishee to appear 
before the said Circuit Court on the fourth Monday of Novem- 
ber, 1839, to answer, &c.; that the garnishment was served 
on him the 7th of May, 1839; that he submitted himself to the 
judgment of the Court; and that at the November term, 1840, 
of the Court, Cook & Townsend, by the judgment of the Court, 
recovered against him as such garnishee, the sum of twenty- 
one hundred and ninety-two dollars, besides costs. 

The defendants, also, pleaded mon assumpsit. Issue was 
taken on the first plea, of nul tiel record, and as appears from 
the record, the cause was submitted to a jury, who found for 
the defendants. 

From a bill of exceptions taken in the cause by the plaintiff, 
it appears that the defendants, to maintain the issues, offered in 
evidence the record of the judgment of the Circuit Court of 
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the United States, and introduced parol evidence to show that 
the judgment specified in the record was for the debt sued for 
in this action; to which evidence under the issue joined, the 
the plaintiff objected ; which objection the Court overruled, and 
- permitted the same to go the jury, and the plaintiff excepted: 
whereupon, the Court charged the jury, that if they were sat- 
isfied from the evidence that there was a judgment against the 
defendant Field, for the debt, that they must find a verdict for 
the defendants. The plaintiff then requested the Court to 
charge the jury, that as the action was by statute joint and se- 
veral, they could under the circumstances of this case, find a 
verdict for the defendant Field, and against the defendant 
Marstead; which charge the Court refused to give, and charg- 
ed the jury that the verdict must be a general verdict, either for 
the plaintiff or the defendants; to which the plaintiff also ex- 
eepted. To revise the judgment of the Court below, the plain- 
tiff brings this cause here, and now assigns for error, 

1. That the issue of nul tiel record waz not disposed of by 
the Court. 








2. The matters of law arising out of the bill of exceptions. 


Hate; for plaintiff in error, cited 2 Starkie’s Ev. 78; Sal- 
mon v. Smith, 1 Saunders’ Rep. 207, note 2; 1 Peters’ Rep. 
73; 1 Wilson’s Rep. 89; 13 Mass. Rep. 148. 

B. F. Porter, contra, cited 13 Peters’ Rep. 151; 8 Cowen, 
1; 3 Stark. Ev. 1282; 1 Saund. 67, note; 3 Burrows, 1353; 
1 Chitty, 473; 1 Phil. Ev. 224; 16 Johns. Rep. 136; 3 Cowen, 

874; 5 Wendell, 161; 7 Porter, 128; 1 Ala. Rep. N. S. 108. 


ORMOND, J.—A recovery of the debt sued for by a pre- 
vious garnishment, may be*either pleaded specially, or given 
in evidence under the general issue, in an action of assumpsit; 
it is unnecessary, therefore, to consider in this case whether the 
objection, that the Court, and not tke jury, should have tried the 
issue under the plea of nul tiel record, is well taken, as the mat- 
ter was submitted to the jury under the plea of non assumpsit. 

The defendants having produced the record of the judgment 
against Field, one of the defendants, who had been summoned 
as a garnishee, at the instance of a judgment creditor of the 
assignor of the plaintiffs’ intestate, and proved that it was for the 
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same debt now sued on, the Court charged the jury that if they 
were satisfied from the evidence that there was a judgment 
against the defendant, Field, for the debt sued on, they must 
find a verdict for the defendants ; to which the plaintiff except- 
ed, and had previously objected to the evidence going to the 
jury. It becomes, therefore, necessary to consider whether 
the record offered, and the accompanying parol evidence, were 
sufficient to authorise a recovery for the defendants. 

The judgment against the garnishee was rendered nisi, for 
failing to appear in obedience to the process ; and afterwards, 
upon the return of a sevre facias, made final: it does not there- 
fore appear from the record, that the judgment against the gar- 
nishee was for the same debt sought to be recovered in this a¢- 
tion. There can be no doubt that it was competent for the 
defendants, by parol proof, to identify the debt recovered by 
the judgment against the garnishee, and show that it was found- 
ed on the same indebtedness attempted to be enforced in 
this suit. 

It does not appear from the record of the garnishment, that 
an execution had issued upon the judgment against the garni 
shee, or that there was any proof to that effect, or that the judg- 
ment was satisfied. That the judgment against the garnishee 
unexecuted, will not protect the garnishee when sued by his 
creditor for the same debt, is clear, both on principle and au- 
thority; for if an unexecuted judgment against the garnishee 
would be a bar to a suit against him by the original creditor, 
it might happen that he would not be compelled to pay the 
debt at all, as the judgment of the attaching creditor might ne- 
ver be enforced. 

In the case of Robertson and wife v. Norroy, (1 Dyer, 83, a.) 
the custom of London was certified by the recorder to be, “ that 
if a man sue another before the Mayor, &c. and a third person 
is indebted to the plaintiff, in as much as the suit of the plaintiff 
is for, and by the custom of the law of attachment, the third 
person is condemned, and judgment given against him ; not- 
withstanding the judgment, if no execution be sued out against 
the third person, the plaintiff may resort back to have judg- 
ment and execution against the defendant, who is his principal 
debtor, and he may also sue the third person for his debt, not- 
withstanding the judgment unexecuted,” &c. In Turbill’s case, 
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(1 Saunders’ Rep.) 67. the custom was certified by the recorder, 
who describes the manner of summoning one as garnishee, &c. 
and concludes by saying, “and judgment shall be, that the 
plaintiff shall have judgment against him (the garnishee) and 


. that he shall be quit against the other (the original creditor) 


after execution sued out by the plaintif.” To the same effect, 
and nearly in the same language, the law is laid down in Ba- 
con’s Ab. 2 vol. 262, title, Customs of London. 

From these authorities, it appears very clear, that the plaintiff 
in attachment, by the custom of London, may after obtaining 
judgment against the garnishee, omit to sue out execution, and 
proceed against the original debtor, in which event the defen- 
dant in attachment may proceed against the garnishee for his 
debt, and the unexecuted judgment will be no bar to his reco- 
very. The suing out execution against ‘the garnishee, is in 
effect, an election to take him for the debt of the original debt- 
or, and operates an extinguishment of the debt. The custom 
of London is the original of our statutory proceedings by 
attachment, with some slight modifications—one of which 
is, the plaintiff in attachment cannot have judgment against the 
garnishee until he obtains judgment against the defendant in 
attachment; whereas, by the custom of London, the plaintiff by 
making oath to his debt, and giving pledges to return the mo- 
ney in a year and a day,if the defendant disproved the debt, 
obtained judgment against the garnishee. 

As, therefore, by our attachment laid, the plaintiff obtains a 
judgment against the defendant in attachment, as well as against 
the garnishee, on both of which he may have execution, it will 
follow that the mere suing out an execution against the gar- 
nishee, will not, in this State, as in England, by the custom of 
London, be evidence of an election to substitute the garnishee 
as his debtor, instead of the defendant in attachment; and it will 
necessarily follow, that nothing but a satisfaction of the judg- 
ment against the garnishee, will absolve him from liability 
when sued for the debt by the original creditor. ‘The Court, 
therefore, erred, in stating that the rendition of judgment alone 
would have that effect. 

The defence set up that the debt was paid by the garnish- 
ment of one of the defendants, would, if properly made out, 
be a defence to all. The statute, which declares that all joint 
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contracts shall be considered as joint and several, does not af- 
fect this question. Although, by virtue of that statute, each of 
the makers of a note or bond may be sued separately, and se- 
veral judgments obtained, there can be but one satisfaction, so 
a payment by one would be a payment for all, and the defence 
here set up, is nothing less than a compulsory payment of the 
debt by one of the defendants, which must inure to the benefit 
of all. ss ahi 
Let the judgment be reversed, and the cause remanded. 


Reynoutps v. Bett. 


1, A motion to quash or set aside process, is always addressed to the discretion of 
the Court, and though such a motion may be entertained, yet its refusal can- 
not be examined on error. This Court will not examine the refusal of an in- 
ferior Court to quash an attachment. 

2. When the suit is commenced by attachment, it is unnecessary to carry into 
the declaration any of the recitals contained in the bond and affidavit, as these 
have no connexion with the cause of action. 


Writ of error to the Circuit Court of Dallas county. 


THIS action was commenced by attachment, sued out by 
Sackfield Brewer, as the agent of the plaintiff. The affidavit 
made by the agent states, that the plaintiff is a citizen of this 
State; in other respects it is in strict conformity with the sta- 
tute, except that at the close it omits the word defendant— 
thus—and that an attachment is not sued out for the purpose of 
vexing or harrassing the said ———. 

The bond is exeeuted by Brewer in his own name, and re- 
cites that the attachment was sued out at his suit “as the agent 
of Bell, and is conditioned; that the said Brewer, agent as afore- 
said, shall prosecute his suit with effect, or in case he fail there- 
in, shall well and truly pay and satisfy to the said States Rey- 
nelds, all such costs and damages as shall be recovered against 
the said Brewer, agent as aforesaid, his heirs, &c. in any suit 
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or, suits. which may hereafter be brought, for wrongfully and 








*» vexatiously suing out said attachment; and shall pay the said 
Reynolds .all such costs and damages as he may sustain by 
the wrongfully suing ovt an attachment.” 


The bond omiis in its caption to state the name of any coun- 
tys but the recitals show that the attachment was returnable to 
the Circuit Court of Dallas county. 

At the return term, a motion was submitted by one as ami- 
cus curi@, to quash the attachment, because the aflidavit and 
bond were defective. This motion was overruled. 

The defendant then appeared and pleaded in abatement that 
the attachment is variant from the declaration, because the 
plaintiff is described in the former as being a resident of this 
State, which description is omitted in the latter; and also, be- 
cause the name of the agent is altogether omitted in the decla- 
ration, and the suit is prosecuted in the name of John Bell, 
when it should, to accord with the attachment. be in the name 
of Sackfield Brewer. The plaintiff demurred to this plea, and 
had judgment, that the defendant answer over, which he declin- 
ing to do, judgment was rendered against him. 

He now prosccutes this writ of error, and assigns, 

1, That the affidavit for the attachment is insufiicient. 

2. That the Circuit Court erred in refusing to quash the at- 
tachment. 

3. That the Circuit Court erred in sustaining the demurrer 
to the plea in abatement. 


Boxsanea, for the plaintiff in error. 
/{pwarps, contra. 


GOLDTHWAITE, J.—1.: The eonclusion to which we have 
arrived, renders it uncessary to examine, in this case, into thie 
sufficiency of either the bond or affidavit. 

A motion to quash or to set aside proceedings, in the nature 
af process, is always addressed to the discretion of the Court, 
ond may be acted on or declined at pleasure, and we are not 
2 ware that it has ever been held crror to refuse to entertain the 
motion. It is true, when the judgment of a Court has been 
had in this summary mode, we have uniformly held that its cor- 
rectness might be examined on error. Planters and Merchants 
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Bank v. Andrews, 8 Porter, 404. But we do hot consider it to _ 
be so when the Court merely refuses to entertain the motion.— 
There may be many reason which might influence a Court to 
refuse to quash, and we apprehend it is always competent to 
put the party to his plea or demurrer. 

The third section of the act of 1833, which yet remaifis in 
force, seems to indicate that the omission of the bond or affida- 
vit must be taken advantage of in this way; and a defective 
bond or affidavit, can of course, be reached in the same man- 
ner. ' 

We are satisfied that we cannot review the decision of an 
inferior Court, on a motion refusing to quash process, when the 
same matter could be more. regularly presented by-plea in 
abatement. 

2. The plea in abatement which was filed subsequently to 
the refusal to quash, does not bring to,our view any defects in 
the bond or affidavit; it merely asserts that a variance exists 
between the declaration and the previous proceedings. We 
think it very clear that it was unnecessary to carry the recitals 
of the bund and affidavit into the decleration, because they have 
no connexion with the cause of action. 

If, however, it was intended by this plea to assert that the 
attachment was sued out in the name of Brewer, and that he 
should have declared instead of Bell, the plea cannot be sus- 
tained; because all the proceedings sufficiently show, that the 
former acted as the mere agent of the latter, in whose name 
all the proceedings are intitled. The Circuit Court, therefore, 
very properly sustained the demurrer to the pleas. 

There is no error in the record, and the judgmentis affirmed. | 
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Harpine v. Merricx & Wasnineron. 


1. Where a commission to take a deposition, directed the commissioners to take 
the depositien on a certain day, and continue from day to day, until completed, 
the commissioners are not authorised te meet on the day designated, and ad- 
journ to one more remote than that next succeeding. 


Writ of error to the Circuit Court of Mobile. 


Srewart, for the plaintiff in error. 
Campse tt, for the defendants. 


COLLIER, C. J.—This cause comes here by writ of error, 
from the Circuit Court-of Mobile. In the record there is a 
bill of exceptions taken at the instance of the plaintiff in error, 
which presents several questions of law. But the parties have 
only requested our opinion upon the question, whether the de- 
position of Richard Thomas, taken in the State of Maryland, 
was admissible. 

The commission directed the commissioners to take the de- 
position of the witness on the 6th of October, 1838, and to 
continue from day to day until completed. The commission- 
ers and witness met on the 6th and adjourned to the 27th 
October. 

The commissioners should, if the deposition could not have 
been taken on the 6th of October, have adjourned from day to 
day, and not to the 27th. This point was, in effect, decided in 
Ulmer v. Austili, 9 Porter’s Rep. 157, and is expressly deter- 
mined in Buddicum v. Kirk, 3 Cranch’s Rep. 293. 

The judgment of the Circuit Court is reversed, and the cause 


remanded. 
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Woops v. McCann anp WITHERSPOON, ADM’RS. 


1. An exeeutor or administrator may report an estate insolvent when the personal 
property is insufficient to pay all the debts; and the effect of such representa- 
tion, duly certified from the County Court, will be to abate all suits then pend- 


ing. 
Error to the County Court of Greene. 


THIS action was commenced by the plaintiff in error as 
endorsee of a bill of exchange against Hugh McCann, as draw- 
er. Pending the action, the defendant died, and the suit was 
revived against the defendants in error, as his administrators. 

To prevent the further prosecution of the suit, the defen- 
dants pleaded that they had reported the estate of their intes- 
tate insolvent, to the Judge of the County Court, and that the re- 
port and representation waseby him allowed, and ordered to 
be recorded. To which plea the plaintiff replied nul tiel re- 
cord. This issue being found for the defendants, judgment was 
rendered by the Court, that the suit abate. 

On trial of the issue, a bill of exceptions was taken, which 
discloses, that to maintain the issue on their part, the defen- 
dants offered a record of the County Court, showing the re- 
port made by the defendants of the insolvency of the deceased, 
and the action of the County Court thereon. The report is an 
exhibit of the amount of claims in suit, particularly set forth, 
amunting to, : : $ $ $18,406 94 
Claims not in suit, ¢ $ : ; 15,699 81 
Debts paid, not included in the foregoing statement, 16,000 00 


$50,106 75 


Then follows a statement of the personal assets, 
amounting to : : : $ 33,188 03 


Amount of debts beyond personal estate, $16,918 72 

“The administrators beg leave to state that most of the lar- 
ger debts mentioned in the foregoing schedule, were not pre- 
sented to them, and they had_no certain knowledge of their exis- 
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tence until some time in the present year, as will appear by the 
indorsement, showing when they were presented, and after they 
had commenced a crop, and hence they did not apply for the 
sale of the personal property, until they had by the great number 
of suits and claims, found that the sale of the whole personal 
property would not be sufficient to meet the claims, in addition 
to the land, which had previously been ordered for sale by Judge 
Street. The administrators were advised that said order from 
Judge Street was informal, and found that the lands offered 
would not command a fair value, and therefore made no sale 
of any of said lands.” 








_ This report was, by the Judge of the County Court, ordered 
to be received and recorded. The report was objected to by 
the counsel for the plaintiff, on the ground that it did not sup- 
port or sustain the plea, in this, that the plea avers that the es- 
tate of the said Hugh McCann, deceased, had been reported 
insolvent, when the record produced, showed that the de- 
fendants had reported only the personal estate of the deceased 
to be insolvent; but the Court ov@rruled the objection, and suf- 
fered the transcript to be read. The defendants having pro- 
duced no other evidence, the plaintiff insisted that the transcript 
so produced and read to the Court, was not sufficient to sustain 
the plea, because the defendants had reported the personal es- 
tate alone of the deceased insolvent, and not his estate gener- 
ally, as averred in the plea; and because the transcript showed 
that there were lands, whereof no report had been made, so as 
to show the estate of the deceased to be insolvent generally, as 
averred in the plea. But the Court decided that the tran- 
script was sufficient to sustain the plea, and thereupon decided 
the issue in favor of the defendants. ‘l'o which opinion of the 
Court, the plaintiff, by his counsel, excepted, and now assigns 
for error. 


J. B. Cuarxe, for the plaintiff in error, cited Aik. Dig. 151: 
Toulmin’s Dig. 327, sec. 28. 

Murpuy & Jones, contra, cited Aik. Dig, 152, 156; 1 vol. 
Phillips’ Ev. 212; 2 ibid. Cowen’s Notes, 522, to wa that on- 
ly the substance of the issue need be proved. _ 


ORMOND, J.—The question to be determined, depends on 
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the construction of the statute. The: portion of the act imme- 
diately applicable, is in these words: “Nor shall any suit or 
action be commenced or sustained against him (the executor 
or administrator) after the estate of the testator or intestate 
be represented insolvent. The counsel for the plaintiff in er- 
ror, Maintains that the “representation” of the executor or ad- 
ministrator, which will have the effect to prevent the com- 
mencement of a suit, or to abate one already commenced, must 
be both of the real and personal property of the deceased.— 
The language of the act is, “that when the estate, both real 
and personal, of any person deceased, shall be insolvent or in- 
sufficient to pay all just debts which the deceased owed, the 
said estate, both real and personal, shall be distributed to and 
among ail the creditors respectively, due and owing, saving, 
&c. And the executor or administrator shall exhibit to the 
Orphan’s Court or Chief Justice thereof, (before any debt paid 
to any creditor, except as aforesaid) an account and statement 
as is directed in the twenty-eighth section of this act, including 
also thé lands, tenements and hereditaments of the testator, cr 
intestate.” Aik. Dig. 151. The twenty-eighth section of the 
act here referred to, was not incorporated in the Digest com- 
piled by Mr Aikin, it being as he says, ina note, superseded, 
and therefore omitted, but as it is referred to in ‘the section just 
cited, it must be looked to. to ascertain what the administrator 
is required todo. The 28th section provided that where an 
executor or administrator believed thatthe personal estate of 
his testator or intestate was insufficient to pay the debts ot the 
deceased, he should “ make and exhibit on oath, a just and true 
account of the personal estate and debts, as far as he could dis- 
cover the same, to the Orphan’s Court;” whose duty it should 
be to cause citation to issue, &c. Toulmin’s Dig. 327, sec. 28. 
The law previously cited, is a part of the same act, and its ob- 
vious design was to provide a new mode for the distribution of 
the effects of a deceased person, when both his real and per- 
sonal property was insufficient to pay all his debts. . Instead of 
the common law mode, which then existed, (in 1808) . the act 
provided for an equal distribution among all the.creditors, ex- 
cept debts due for the last sickness, and the necessary funeral 
expenses, rateably. Although the 28th .:section. before cited, 
was obviously designed to enable the executor or administra- 
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tor to represent an estate insolvent, when the personal proper- 
ty was insufficient to pay all the debts, it did not contemplate 
necessarily a rateable distribution among all the creditors as 
the whole estate, real and personal, might be sufficient for that 
purpose. But we apprehend that in either case, whether the 
personal estate alone was insufficient to pay the debts, or the 
whole estate insolvent, the executor or administrator has the 
right to report the estate insolvent ; and that upon such repre- 
sentation, all suits pending against him abate. If it were not so 
under our system, an executor or administrator acting with the 
most perfect good faith towards the creditors, might be ruined. 
He could not plead plene administravit, because the real es- 
tate is by law made a fund for the payment of the debts of the 
estate, and it would frequently be impossible for him to know 
whether the estate was wholly insolvent or not, as that fact 
could only be certainly ascertained by a sale of the real estate. 

Although the 28th section was not in terms re-enacted at the 
compilation of the new Digest, its provisions are in force from 
the operation of the act of 1822, (Aik. Dig. 180, sec. 16) which 
authorises the executor or administrator to petition the County 
Court for the sale of land, for the purpose of paying debts.— 
Such was clearly the opinion of the digester, and doubtless 
adopted by the legislature. 

The appropriate and natural fund for the payment of debts, 
is the personal estate; nor has the personal representative of 
the deceased, as such, any control over the realty, until the es- 
tate is reported insolvent. We think it, therefore, clear, from 
the legislation on this subject, considered altogether, that if the 
executor or ardministrator has reason to believe that the per- 
sonal estate is insufficient to pay all the debts, it is his duty to 
represent the estate insolvent; and that the effect of such re- 
presentation, duly certified from the County Court, is to abate 
all suits then pending against him. No prejudice can result to 
creditors from this course; if the estate is not wholly insolvent, 
their debts are to be paid entire ; and to prevent any unnecessa- 
ry delay, if the executor or administrator having reported an 
estate insolvent, should omit for three months to apply for an 
order to sell the real estate, he is guilty of a devastivit, and 
nay be sued on his bond. Aik. Dig. 150, sec. 17. 

Let the judgment be affirmed. 
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Pierce, ef als, v. Prupe & Russe... 


1. Exhibits to a bill may be proved viva voce, at the hearing: Therefore, when 
a cause is submitted for a decree, on the bill, answer and exhibits, and a decree 
made thereon, this Court will presume that the exhibits were proved before the 
Chancellor. iy 


Writ of error to the Court of Chancery for the fourth district 
of the northern division. 


The bill alleges that the complainants purchased from one 
William Burchfield, his right to one moiety of the west half of 
the north-east quarter of section 19, in township 18, of range 3 
west; and also one moiety of four-sevenths of the east-half of 
the north-east quarter of the same section; Burchfield himself 
did not pretend to have the legal title to these lands, but held 
the bond of one Aquilla Pierce, conditioned to make him titles. 
This bond he assigned to the complainants, who exhibit it 
with their bill. The two moieties of the lands before describ- 
ed, were purchased from one Henley, by David and Aquilla 
Pierce, jointly. Henley executed to them jointly, a bond to 
make them titles. Aquilla Pierce died, subsequently to the as- 
signment made by him to Burchfield, and David Pierce, after 
his death, procured Henley to execute ‘a deed to him, conveying 
the entire interest in the said lands, in fee simple, by falsely re- 
presenting that he was entitled to the whole, when in fact he 
was only entitled to one half. ‘Aquilla Pierce was in posses- 
sion of a portion of the lands when he sold to Burchfield, and 
delivered the possession to him, and he to the complainants, 
when they purchased. David Pierce is, however, in possession 
of the whole of the west-half of the north-east quarter of the 
section which he claims to hold, to the exclusion of the com- 
plainants. 

The complainants also purchased from Burchfield at the same 
time, the east half of the south-east quarter of the same sec- 
tion, and received from him a deed in fee simple. Burchfield 
claimed title under a purchase from Aquilla Pierce, who con- 

“<7 ¢~ him hv deed in fee simple, with covenants of war- 
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ranty. This half quarter was purchased from one Terrell, by 
David and Aquilla Pierce. jointly, who received.a deed convey- 
ing the said land to them jointly, in fee simple. Aquilla Pierce 
had the possession of the whole of this half quarter section, at 
the time of the sale to Burchfield, and claimed to own it in 
severalty. The complainants do not know of any sale by Da- 
vid Pierce, of his interest in this half quarter section, to Aquilla 
Pierce, but they charge, that the former had passed to the lat- 
ter his interest in the same, so that the latter had good right to 
sell and convey it to Burchfield. They also charge that Aquil- 
la: Pierce, at the time of the sale and conveyance, was in pos- 
session under elaim of title, and that David Pierce wasfully in- 
formed of the intention of Burchfield to purchase, and advised 
him to doso. Aquilla Pierce died in the year 1834, leaving 
Willizm C., Frances D., Riley W., and Elizabcth Jane, his 
children, who are all under the age of twenty-one years, and 
who are his heirs at law. 

Irom these facts, the complainants insist that they are the 
equitable ‘owners of the west half of the north-east quarter, 
and two-sevenths of the east half of the north-east quarter, and 
to the east half of the south-east quarter of section 19, in town- 
ship 18, of range 3, west; and that they ought to be permitted 
to enjoy the same, free from any claim, either by David Pierce, 
or the heirs at law of Aquilla Pierce. 

On the 11th day of April, 1836, David Pierce commenced 
an action of trespass, to try title, against the complainants, and 
endorsed on his writ, that the object of his suit was to recover 
the east half of the north-east quarter, and the east half of the 
south-east quarter of the section before described. 

That the said complainants cannot defend the said action in 
consequence of the said David’ Pierce having obtained the le- 
gal title to a portion of the said lands from the said Henley, in 
the manner before stated; and to another portion under the 
deed executed to him and Aquilla Pierce, by Terrell. 

David Pierce. Burchfield, and the children of Aquilla Pierce, 
before named, are made parties defendants. 

The bill prays an injunction against David Pierce, to restrain 
him from proceeding in the said suit at law; that he may be 
decreed to convey to the complainants one equal half of the 
west half of the north-east quarter, and one equal half of four- 
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seventhe of the east half of north-east quarter, and all his inter- 
est in the east half of the south-east quarter of section 19, in the 
township 18, of range 3, west; that the title of the heirs at law 
of Aquilla Pierce, may be divested, and for such relief against 
Burchfield as may be necessary. 

An injunction was allowed on filing the bill, and at a subse- 
quent term, Nancy Pierce was appointed guardian ad litem 
to the infant ‘defendants. She answered, ‘denying all know- 
ledge of the facts alleged in the bill, but insisting, if they are 
true, she, as the widow of Aquilla Pierce, is entitled to dower 
inthe lands. Burchfield answers the bill, and admits all of the 
material allegations. 








David Pierce answers, and admits that it may be true, that 
the complainants purchased from Burchfield, in the manner 
stated by them, but denies any knowledge of it, or of the exe- 
cution of the bond by Aquilla Pierce to Burchfield, or its as- 
signment to the complainants. He admits that they are in 
possession of the east half of the south-east quarter, and of more 


than the one half of four-sevenths of the east half of north-east 
quarter of section 19, &c., but he denies that they have any 
right. He admits that he isin possession of the west half of 
the north-east quarter of the same section, and that a title 
bond was executed to himself and Aquilla Pierce, by Henley, 
but asserts that he was the bona fide purchaser of the said lands, 
and as such he always has retained the possession of the title 
bond; thatthe name of Aquilla Pierce, was inserted therein, 
at his instance, and he would have been entitled as part owner 
of the said Jand, upon condition that he paid his portion of the 
purchase money; the said Aquilla never had any interest in 
the same, except as trustee for the respondent, who paid the 
whole purchase money, except the sum of sixty dollars, for 
which judgment has been rendered against him, and for which 
- he isnow liable. He denies that he obtained the title deed from 
Henley, by fraud or misrepresentation. He admits the execu- 
' tion of the deed tu himself and Aquilla Pierce, by Terrell, and 
that the same is now in his possession; that Aquilla Pierce was 
in possession of the land conveyed by that deed; the respon- 
dent held the deed because he paid thé whole of the purchase 
money for the said land, and insists that his possession of the 
deed is sufficient evidence of his title. He denies that there 
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ever was any division of the lands, or that the said Aquilla ever 

had any right or title to the lands, or any portion of them, ex- 

cept as trustee for the’respondent. He denies that he had any 
_ knowledge of the possession or title of Burchfield, and never ad- 

vised him to purchase of Aquilla Pierce. He admits the death 

of Aquilla Pierce, and that he may have left children in the 

manner alleged; finally, he denies all fraud and combination, 

and prays to be dismissed from the bill, with costs, &c. 

A general replication to this answer was filed by the com- 
plainant, but no evidence was taken in the cause by either 
party. 

The injunction was dissolved on the coming in of the answer, 
and afterwards, at a subsequent term, the cause was submitted 
on the bill, answers and exhibits. 

The Chancellor thereupon decreed, that the legal title of 
David Pierce, to one equal half of four-sevenths of the east half 
of the north-east quarter, and to one equal half of the west half 
of the north-east quarter of section 19, &c., should be divested 
from him and vested in the complainants; that the title of the 
complainants to the same, should be forever quieted from any 
claim from the heirs atlaw of Aquilla Pierce; that David Pierce, 
be perpetually enjoined from prosecuting his action at law, as 
to one equal half of the said four-sevenths of the east half of the 
north-east quarter, and as to one equal half of the east half of 
the south-east quarter of section 19. 

The writ of error is sued out by all the defendants to the de- 
cree, and errors are assigned jointly, questioning the correctness 
of the decree, both with respect to Pierce and the heirs at law 
of Aquilla Pierce. 








W. K. Baytor, fer the plaintiffs in error. 
Peck, for the defendant.s | 


GOLDTHWAITE, J.—At the first examination of this re. 


cord, we were inclined to think that the decree of the Chancel- 
lor could not be sustained, because there seemed to be an en- 
tire want of proof, but then we did not advert to the fact, that 
the cause was submitted.on the exhibits, as well as on the bill 
and answers. The exhibits could have been proved viva voce, 
at the hearing. Levert v. Redwood, (9 Porter, 79,) and al- 
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though the Chancellor does not state that they were so proved, 
it would be most unreasonable to conclude that the fact was 
otherwise. 

The presumption which arises, from the fact that the case is 
decided chiefly on the evidence furnished by them, is also 
strengthened by the circumstance, that the cause was submit- 
ted on the bill, answers and exhibits. We therefore, conclude, 
that the exhibits were properly before the court, either by proof 
or in consequence of the submission. The exhibits show an 
agreement by Aquilla Pierce, to convey a legal and sufficient 
title for the lands in controversy to Burchfield; and the bond by 
which this agreement is proved, is assigned by the latter to the 
complainants. This, of course, is full proof of the main equity 
of the bill, as against the heirs at law of Aquilla Pierce, because 
it shows that he had divested himself of the equitable title; and 
if afterwards, in his life time, he had secured the legal title, it 
would have been in trust for the complainants. 

The answer of David Pierce, admits the chief allegations of 
the bill out of which the equity of the complainants arise, so 
far as the land covered by the title bond executed by Aquilla 
Pierce to Burchfield and assigned to the complainants, is con- 
nected with it. That is to say, he admits that Henly execut- 
ed a title bond to himself and Aquilla Pierce, to convey the © 
lands to them jointly ; that he has since given up this bond, and 
received a title in his own name. All which he asserts, about 
paying theentire purchase money, is irresponsive to the bill, and 
cannot avail him without proof. The case then stands of ad- 
mitted facts, out of which a trust must be implied, with respect 
to the lands covered by the title bond. This trust inures to 
the benefit of the complainants, who by proving the exhibits, 
show themselves to be entitled to all the equities of Aquilla 
against David Pierce. We understand the decree, as not at- 
tempting to divest the title of David Pierce, to the land acquir- 
ed by the deed from Terrell, as there was no proof of the al- 
leged secret trust, and it being explicitly denied by the answer. 

We think there is no error in the decree, and it is affirmed. 
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Hogan v- Davis anv Wire. 


1, An order made upon a bill, intended as a bill of review, which suspends pro. 
ceedings on the decree, in the original cause, ceases to be operative after such 
bill is dismissed for want of equity. 

. Where parties have neglected to proceed upon a decree, until their rights un- 
der it have become so embarrassed by subsequent events, that it is neccesary 
to have the decree of the Court to settle and ascertain them, it is then neces. 
sary to file a new bill. But the mere lapse of time will not render sucha 
step necessary, where the omission to execute the decree was assented to by 
the defendant. 


This cause comes here by appeal from the Chancery Court, 
sitting at Mobile. 


ON the 2Ist June, 1827, the appellant filed on the equity 
side of the circuit court of Mobile, a bill to foreelose the equity 
of redemption of the appellees to certain real estate, situate in 
that county, previously conveyed by way of mortgage, by the 


latter to the former. 

On the 21st February, 1828, an order was made, taking the 
bill pro confesso, and referring it to the master to take and re- 
port an account of the amount due on the mortgage for princi- 
pal and interest. The master having made his report, the 
court, on the 9th December, 1829, confirmed it, and rendered 
its decree, directing that the mortgaged premises be sold by 
the master, to pay and satisfy the sum ascertained to be due, 
with interest, costs, &c. 

No proceedings appear to have taken place under the decree 
until March, 1831, when an agreement was signed by the par- 
ties to postpone the sale until the first of April,—after whieh 
we discover that similar agreements were made from time to 
time, up to December of that year, when the appellees _pre- 
sented, what they call] a bill of review to the Circuit Court, ther 
in session, praying an injunction against the decree of foreclo- 
sure. On that bill, the Court made the following order: “This 
day came the said parties by their solicitors, and it is ordered, 
adjudged and decreed, that the master in chancery appointed in 
the case of John B. Hogan v. George Davis, be enjoined from 
selling the premises of said George Davis mentioned in said de- 
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cree, on said Davis paying the sum of three hundred and eigh- 
ty-five dollars and thirty“four cents, the amount of said Davis's 
own note. including interest, mentioned in the bill of complaimt - 
of Hogan v. Davis, and the decree made in said cause of John 
B. Hogan v. George Davis, be opened, and for nothing held. on 
payment of tae said sum of $385, 34-100.” 

The bill being continued from time to time, on the 15th Jan- 
uary, 1838, the appellant filed a demurersto the same; and 
upon the organization of separate Chancery courts shortly there- 
after, the cause was transferred to that jurisdiction. 

On the 15th May, 1839, the demurrer was brought on for 
argument, and thereupon sustained, and the bill of the appellees 
dismissed with costs. To revise that degree, a writ of error 
was prosecuted, and a judgment of affirmance here rendered, 
at January term, 1840. 

In the transcript, there is an agreement, signed by both 
parties, bearing date the 6th July, 1840, by which it appears, 
that at the request of the appellees,-the sale of the mortgaged 
premises was to be postponed to the first Monday in January 
thereafter. On the last mentioned day, it appears by the mas- 
ters report, he sold in obedience to the directions of the decree 

. of December, 1829, the mortgaged premises, and that the ap- 
pellant was the highest and best bidder for the same, at the 
sum of seven thousand dollars, and. consequently became the 
purchaser. A motion being made to confirm the report of the 
master, the appellees objected. J irst, because the decree of 
December, 1829 was reversed by the order of December, 1831, 
which still remained in full foree. Second, because the de- 
cree of December, was of a date too ancient, to have authoris- 
ced a sale under it in January, 1841. 

The Court overruled the motion to confirm the master’s re- 
port, saying, whether the first objection was well taken, it was 
not necessary to decide; as to entitle the apellant to the benefit 
of the decree of 1829, he should have filed:a new bill. 


STEWART, for the appellant. 
B. F. Porrer, for the appellees. 


COLLIER, C. J.—First, When a branch of this cause was 
here in January, 1840, a majority of the court were of epin- 
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ion, that the order made by the Circuit Court, upon what was 
intended as a bill of review could not be regarded as a final de- 
‘ €ree, from which an appeal or writ of error could be prosecut- 
ed. That that order, though couched in unusual terms, could 
only. be regarded as the fiat of the court directing the suspen- 
sion of proceedings on the original decree, and indicating its 
assent to a review of the proceedings, that they might if er- 
roneous, be reversed. 

If this view was correct, it is clear, that by affirming the 
decree of the Chancellor, djsmissing the bill of review, not only 
the bill itself, but the proceedings had thereon, ceased to have 
any influence on the decree of 1829. ‘The order was depen- 
dent for its support, upon the bill, and the bill being dismissed 
for the want of equity, the order became wholly inoperative. 

Second, It is true, that in order to carry a decree into execu- 
tion, it sometimes becomes necessary to file a new bill. This 
happens, generally, it is said, in cases where parties have ne- 
glected to proceed upon the decree, until their rights under it 
become so embarrassed by subsequent events, that it is neces- 
sary to have the decree of the Court, to settle and ascertain 
them. Story’s Eq. Pl. 343. 

It is not pretended that there has been any change of interest. 
to prevent the execution of the decree of foreclosure and sale. 
The same persons are shown by the record, to be parties, that 
were complainant and defendants, in 1827. The bill of review 
does not appear to have been disposed of as early as we suppose 
it to have been practicable, yet the appellees cannot be allow- 
ed to avail themselves of its pendency, as an objection to the 
execution of the decree enjoined by it. They arrested pro- 
ceedings by an order of a competent court, and however erron- 
eous that order may have been, it was the duty of all concern- 
ed to yield obedience to it. 

Not contented with the dismissal of their bill by the Court of 
Chancery, the appellees prosecuted their writ of error to this 
court, where in January, 1840, the decree was affirmed: all ob- 
stacles to the execution of his decree being removed, the de- 
fendant in a few months had the property advertised and sold. 
We think the cause of the appellant’s delay, is sufficiently 
shown to have been superinduced by the legal difficulties inter- 
posed by the appellees. 





JUNE TERM, 1841. 73 


Hines v. Greenlee and Greenlee. 











We lay no stress upon the agreement from time to time, to 
postpone the sale, as the appellants case does not require such 
aid. 

It results from what we have said, that the decree of the 
Chancellor, setting aside the master’s report, must be reversed, 
and the cause remanded, that the report may be confirmed, 
and such other proceedings had, as may be necessary to make 
the execution of the decree of December, 1829, effectual. 


Hines v. GREENLEE AND GREENLEE. 


1, The record of a patent issued by authority of a law of the United States, ig a . 
public act, and if a second or duplicate patent should issue, it is of as high 
authority, and has the same effect as the original or first patent. 

2, A suithaving been commenced by three persons to recover a tract of land, 
and one dying pending the suit, it was continued in the name of the survivors. 
The jury found a vordict in their favor “* for two undivided thirds of the 
land in the declaration mentioned,” and assessed damages “ by reason of the 
detention of the premises in the declaration mentiened :” Held, that a proper 
construction of the verdict was, that the damages were assessed for the deten- 
tion of two-thirds of the land sued for, and not for the detention of the entire 
tract. 


Error to the Circuit Court of Greene county. 


THIS was an action of trespass to try titles, brought by the 
defendants in error against the plaintiff in error. The suit 
was originally commenced by three persons, one of whom, 
having died pending the suit, it was ordered that the suit sur- 
vive in-the name of the survivors. The jury found a verdict 
for the plaintiffs for “two undivided thirds of the lands in the 
declaration mentioned, and the sum of thirteen hundred and 
thirty-four dollars fifty cents damages, by reason of the deten- 
tion of the premises, in the declaration mentioned,” upon which 
the following judgment was rendered: “It is therefore con- 
sidered by the court, that the plaintiffs recover of the defendant. 


two undivided thirds of the south-east quarter and of the north 
5 
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west quarter of section thirty-two, in township twenty, of range 
three, east situate, in Greene county, the lands in the declaration 
mentioned pursuant to the finding of the jury, also the sum of 
thirteen hundred and ninety-four dollars fifty cents, damages 
by the jury assessed,” &c. 

Pending the trial, a bill of exceptions was taken, which sets 
forth that on the trial of the cause, the plaintiff, to establish his 
title, proposed to read as evidence to the jury, two copies of 
patents, which taken together, covered the land claimed in this 
suit, each bearing date on the first of September, 1824, and 
purporting to have been duly issued according to law, with 
a scrawl drawn around the letters L. 8S. thus (L. 8.) where the 
seal of the General Land Office is always affixed in original pa- 
tents of lands granted by the government of the United States. 
On the said copies of patents there was written the certificate 
of Commissioner of the General Land Office, in the words and 
figures, following: “General Land Office, October 26, 1837,— 
I hereby certify, that the within is a true copy of the patent on 
record in the office. In testimony whereof, I have hereunto 








subscribed my name, and caused the seal of the office to be 
affixed at the city of Washington, on the day and year above 
written.” 


James Wuitcomse, Commissioner. 


To this certificate, the seal of the General Land Office, was 
duly affixed. The plaintiffs offered no evidence to the court of 
any, diligence used whatever, to procure and produce the ori- 
gijal patents, of which the copies were offered as above; nor 
did he in any manner, attempt to account for the absence or 
want of the originals. The defendants counsel objected to the 
copies being read as evidence, without such preliminary proof 
to the court, which motion was by the court, overruled and the 
copies permitted to be read as evidence of title, to which the 
defendant excepted. 

The defendant now prosecutes this writ of error, and assigns 
for error, 

1st. The admission of the copies in evidence. 

2. The giving judgment for damages, for all the lands claim- 
ed in the declaration, when the defendants in error, were only 
entitled to two third, thereof. 
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Tuornton, for plaintiff in error, cited the dissenting opinion 
of Judge Johnson, in the case relied on by the counsel for the 
defendant in error, reported in 5th Peters Rep. 241, and main- 
tained that the copy or inspezimus of a grant, was not evi- 
dence per se, at common law, and that the statutes of 4th Ed- 
ward, and 18th and 17th of Elizabeth, by which he insisted 
such copies were admitted, were not in force in this State. 

J. B. Cuarke, contra,—cited 1st Phillips on Ev. 424; ib. 387; 
2d Washington, 276 ; 7th Wheaton, 272; 9th Wendell, 44; 3 
Littell, 330 ; 3 Stewart, 60. 

On the point as to the verdict, 1 Bibb, 251; 4 ib. 194; 2 wb. 
178, Littell, Sel. Cas. 367; 7 Porter, 441; 8. ib 66; 9 <b. 118. 


ORMOND, J.—Without entering on the enquiry whether 
the constat or inspeximus of the King’s grant is as high evi- 
dence as the original at common law, or (as insisted by Judge 
Johnson,) that such effect is given to it by the statutes of 4th 
Edward and 13th and 17th of Ulizabeth, we think the question. 
at least in this country, may be placed on clear and indisputa- 
ble grounds. 

The law provides that on certain acts being done, the citi- 
zen shall acquire title to a portion of the public lands, and that 
a patent therefor shall issue, which shall be recorded. 
The patent is not the title, but merely evidence, that ac- 
cording to law, a portion of the public domain has been trans- 
ferred to a citizen. Its efficacy proceeds from the Jaw which 
authorizes and requires certain public officers to issue and re- 
cord it. The record showing this to have been done, is a pub- 
lic act, and therefore a second patent, which may issue, is not 
a copy of the first, but is rather a republication of the original, 
and imports the same absolute verity. 

The difference between the record of patents and the reyis- 
tration of the deeds is, that the object of the latter is wotice, and 
the registration is not of the essence, or necessary to the valid- 
ity of a deed—but patents are by law recorded when issued. 
The record is therefore a public document. 

Upon the subject of deeds, which by law are required to be 
enrolled, Chief Baron Gilbert, in his Law of Evidence, 87, says: 
“Where a deed needs enrolment, then the enrolment is the 
sign of the lawful execution of such deed, and the officer ap- 
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pointed to authenticate such deeds by enrolment, is also im- 
powered to take care of the fairness and legality of such deeds, 
and therefore a copy of such enrolment must be sufficient, for 
when the law has appointed them to be made public acts; the 
copy of such public acts shall be a sufficient attestation. But 
when a deed needs no enrolment, then, though it be enrolled 
the inspeximus of such an enrolment is not evidence, because 
since the officer has no authority to enrol them, such enrolment 
cannot make them public acts, and consequently cannot entitle 
the copy of them to be given in evidence, for then, if the deed 
were doubtful, it were but to enrol it, and bring the copy or in- 
speximus in evidence, and thereby avoid producing a decd 
which was any way suspicious.” 

We are, for the reasons given, of the opinion, that-the sup- 
posed copies offered in evidence, were of as high dignity as the 
originals, and that the Court did not err in permitting them to 
go to the jury. 

Neither is the second assigment of error well taken. The 
jury find a verdict for two undivided thirds of the lands’in the 
declaration mentioned, and assess damages “ by reason of the 
detention of the premises inthe declaration mentioned.” It would 
be a forced construction, to suppose that the jury assessed dam- 
ages for the detention of lands which their verdict ascertains 
do not belong to the plaintiffs; but the natural and fair interpre- 
tation is, that the damages were assessed for the detention of 
the lands which belonged to the plaintiffs. The course of this 
Court has been, to support the judgment of the Court below, 
when it can be concluded from the verdict, as is shown by the 
cases referred to by the counsel for the defendant in error. 

There is no error in the judgment of the Court below, and it 
is therefore affirmed. 
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Bett v. Toe Reat Estate Banxine Company or StTarke- 
VILLE, Miss. 


1. Acontract by J, to deliver the entire crop of cotton which he might make 
during the year 1838, estimated at one hundred and seven bales, can not be 
declared on as a contract to deliver one hundred and seven balesof cotton ab- 
sulutely, and without condition. 

2. The proper construction of such a contract is, that it isan agreement to deli- 
ver the entire erop made by J, in the year 1838; and ifhe actedin good faith, 
and made no cotton, there is no breach; ifa crop was made, but not deliver- 
ed, the sureties to the contract are liable only to the extent of the value of the 
cotton made. 

3. When Bank bills are at a discount, compared with specie, but the Bank is lia- 
ble to be compelled to pay them in gold or silver, according to their tenor, the 
damages, properly accruing on the breach of a contract, of which such Bank 
bills formed the active considcration, can not be Seduced because of their ‘es- 
timated depreciation. 


Writ of Error to the Circuit Court of Greene county. 


ACTION of assumpsit on a written guaranty, which is de- 
scribed in the three first counts of the declaration in these words: 

“ March 28th 1838. For and in consideration of having ob- 
tained from the Real Estate Banking Company of Starkeville, 
Miss., a loan of four thousand three hundred dollars, at nine 
months, I do hereby obligate myself, my heirs, &c. to deliver 
to said Real Estate Banking Company of Starkeville, Miss., the 
entire crop of cotton, which I may make during the present 
year, estimated at one hundred and seven bales, and to place 
the same in good order in due season, at McAlpin’s bluff, on 
the Tombigbee river, then and there to be subject alone to the 
order of the said Real Estate Banking Company of Starkeville. 
Mississippi. It is understood that when said cotton is delivered. 
I am to have the privilege of directing as to where the same 
shall be sold ; witness my hand and seal. 


L. B. Jounson, (Seal). 


We, the undersigned, bind ourselves as securities for the ful- 
filment of the above obligation. 


Wm. ‘T. Bett, (Seal.) 

Joun M. Brut, (Seal.) 
The fourth count, without setting forth the agntract in hee 
verba, describes it in substance, and avers that the principal, 
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Johnson, in the year 1838, made one hundred and seven bales 
of cotton. In this count. the breach is laid in not delivering 
the said one hundred and seven bales of cotton, In the pre- 
vious counts, the breach laid is, that the said Johnson, did not de- 
liver his entire crop, made in the year 1838, estimated at one 
hundred and seven bales: a fifth count describes the contract 
of Johnson, as a contract to deliver one hundred and seven 
bales of cotton absolutely, but in all other respects follows the 
terms of the contract as set out in the three first counts. In the 
fifth count, there is no averment that Johnson made any, or if 
any, how much, cotton in the year 1838, and the breach is laid 
in the non-delivery of one hundred and seven bales, at McAl- 
pin’s bluff. 

The defendants pleaded the general issue, and one of them, 
Wm. T. Bell, also pltaded infancy; a verdict was found for 
the plaintiffs against the defendant, John M. Bell, and in favor 
of Wm. T: Bell, on the plea of infancy; on this verdict judg- 
ment was rendered. 

In the progress of the trial, a bill of exceptions was sealed 
at the instance of the defendants, which discloses that the plain- 
tiffs offered to read in evidence, the contract which is set out in 
the previous part of this statement. The defendant objected 
to its being read as evidence to support the fifth count of. the 
declaration. The Court admitted it as evidence under all the 
several counts, to which the defendant excepted. 

No evidence having been offered to show what amount of 
cotton was made by Johnson, during the year 1838, and it be- 
ing admitted that he delivered none at the place designated 
in his obligation, the defendant asked the Court to instruct the 
jury that the covenant was not to deliver one hundred and seven 
bales of cotton, but the entire crop of cotton, which the said 
Johnson made during the year 1838; and the plaintiffs not hav- 
ing given any evidence of any cotton having been made by 
the said Johnson, during the year 1838, they could not recov- 
er any damages of the defendant; or if any, only nominal dam- 
ages. This was refused: the defendant then asked the Court 
to charge the jury, that the measure of damages was, what the 
plaintiffs had lost by the non-delivery of the cotton, and not its 
value; and asfRMo other evidence than the possession of the in- 
strument of writing sued on, had been given of the injury the 
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plaintiffs had sustained by the non-delivery of the cotton, but 
only as to the value of the one hundred and seven bales, the 
plaintiffs could not recover any damages; or if any, only nom- 
inaldamages. This was refused. 

Evidence having been given, showing that the money stated 
in the bond to have been loaned to Johnson, by the plaintiffs, 
was in the bills of the said plaintiffs, associated under the style of 
the Real Estate Banking Company of Starkeville, Mississippi, 
purporting to be bank notes, and in no other bills or money; and 
evidence having been given conducing to show, that at the time 
when the said Johnson received said bills, that the paper of the 
said Bank, was in market, greatly below the value of gold and 
silver coin. The defendants asked the Court to charge the 
jury, that if the value of the cotton, as ascertained by the evi- 
dence, exceeded the money loaned, then the measure of dama- 
ges, if they find for the plaintiffs, would be the amount of money 
loaned and the interest thereon. This charge was given, with 
the direction, that the jury was not to be governed by the value 
of the Starkeville Bank paper, as shewn in evidence, but the 


same which was expressed in the bond, with interest, should be 
the measure of recovery, provided the value of the one hundred 
and seven bales of cotton exceeded that sum. 

The defendant excepted to all the charges given, and to the 
refusals to charge as requested, and now assigns the same as 
error, as well as the refusal to exclude the contract from the 
jury under the fifth count of the declaration. 


Criarx, with whom was Mr. Granam, for the plaintiffs in 
error, insisted that the contract of Johnson, was to deliver his 
entire crop of cotton, and not any specific quantity. If this is 
true, it was incumbent on the plaintiffs to aver and prove how 
much was made by him, and its value before they could recov- 
er more than nominal] damages; (5 Term Rep. 522; 7 Porter, 
508; Chitty on Con. 20; 6 Porter, 344; 14 East, 160; 3 Vesey, 
298; 9 ib. 325; 2 John. 357; 2 Pothier on Ob. 41; 3Comyn’s Dig. 
tit. covenant,3, E. Doug. 125; 2 Camp. 56; 8 Peters’ 19% 2 Bac. 
Ab. 77; Chitty on Con. 202; 5 Term, 291; 7 ib. 672; 8 Porter, 
497; 1 A..K. Marshall, 422; 1 J.J. Marshall, 408; 3 Dana, 482; 5 
ib. 324, 140; 2 Camp. 156; 2 ib, 327; 2 N. H. 287.) The measure 
of damages, was the value of the depreciated money paid to 
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Johnson. Story on Bail. 2 ed. 2; Chitty on Con. 130; 5 Con. 
N. S. Rep. 23; 1 Porter, 273; 6 Cowen, 628; 8 Peters, 197. 

Tuornton, with whom was Mr. Joné&s, contra, insisted that 
the contract was to be construed according to the motives 
which induced it; that it was clear that the one hundred and 
seven bales was inserted for the purpose of fixing the mini- 
mum quantity of cotton to be delivered, and without such a con- 
struction, the plaintifis would be exposed to the greatest hazard, 
either from the fraud or the negligence of Johnson. See Thos. 
Raymond, 464; 13 East, 63; 3 J. J. Marshall, 94; 6 Conn. 249; 
2 Gill &. John. 382; 11 Mass. 302. 

The measure of the damages was the value of the cotton, 
and the charge given, is more favorable for the defendant than 
is warranted by strictlaw. The money received by Johnson, 
might not, in market, be equivalent to gold and silver coin, but 
it certainly is in law, because the plaintiffs could have been com- 
pelled to pay their bills in gold or silver. 








GOLDTHWAITE, J.-—1. The chief question in this case. 
arises out of the construction of the contract given in evidence. 

On the one hand it is contended, that this contract amounts to 
i warranty; that Johnson should deliver one hundred and sev- 
en bales of cotton; and on the other, it is insisted that no par- 
ticular quantity is stipulated, but the entire crop, made by him, 
whether much or little, was to be delivered. 

It is apparent that the parties contracted with reference to a 
commodity not in existence when the contract was made, and 
of which the quantity might be greatly increased or diminished. 
ly circumstances over which neither could exercise any con- 
trol. The quantity which Johnson might make, was entirely 
i matter of conjecture, even with himself, and certainly not less 
so with the plaintiffs. Under such circumstances we find him 
contract, to deliver his entire crop which he might make tor 
the year 1838, estimated at one hundred and seven bales ; and 
the defendants engaged to become bound as sureties for the 
performgnce of his obligation. It is only because of the intro- 
duction of the estimated quantity, that any doubt can exist as 
to the extent of the duties to be performed by Johnson, and 
consequently of the liability of the defendants in the case of 
his non-performance. It may be asked if one hundred and 
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seven bales were intended to be stipulated for, why did the 
contract specify the crop which he might make for the 
year 1838, when he would be liable, if this crop should be en- 
entirely destroyed by the vicissitudes of the seasons; or why 
was his cotton stipulated for, if the delivery of another would 
have been an equal compliance with the termsimposed? Again, 
if this contract was intended as an absolute security for the 
sum loaned, why did not these defendants become bound for 
the money as it is evident that the cotton supposed to be stip- 
ulated for, and warranted as to quantity, would at a very mode™ 


rate price per bale. produce the same result?) These are ques- 


tions which it seems to us cannot be satisfactorily answered under 
the supposition that the contract isdeterminate as to quantity. 

There sre several cases which seem to be very similar to this, 
and enable us to arrive at a satisfactory conclusion without diffi- 
culty. Thus in the case of Boyd v. Seffkin, (2 Camp. 326,) 
the contract was in these terms: “Sold for Mr. H. Seffkin, to 
Mr. M. Boyd, about 32 tons, more or less of Riga Rhine 
hemp, on arrival per T'anny and Almira, at £82 10s per ton. 
The ship arrived afterwards, but without a cargo. Lord EI- 
lenborough held that this was a conditional sale, to be complete 
only on the arrival of the hemp. The parties did not mean to 
make a wager; the hemp was expected by the ship; had it ar- 
rived, it was sold to the plaintiff; but as none arrived, the con- 
tract was at an end. Hames v. Hamble, was a similar case, 
but differs from the first as being confirmed by the whole Court 
of King’s Bench, (2 Camp. 327, note.) Hayward v. Scougall, 
(ib. 56.) 

It might be inquired with equal force, whether the defend- 
ants intended to wager that Johnson would make one hundred 
and seven bales of cotton. ‘They evidently did not intend to 
do so; they were willing to become bound that Johnson would 
deliver all the cotton he made, and to this extent they are 
bound, but no further. 

We lay entirely out of view, all that has been said about a 
fraud, because, if such was the case, the action should not have 
been on the contract, but should have been for the deceit.— 
Hames v. Hamble, 2 Camp. 327, note. 

2. We think, therefore, that the only construction which this 
contract can receive is, that the entire crop made by Johnson 
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in the year 1838, was to be delivered; if he acted in good faith 
and made none, there was no breach; and if a crop was made, 
but not delivered, the-defendants are liable only to the extent 
of the value of the cotton actually made. 

3. We understand the other instructions to amount to this, 
that the jury was not to compute the damages by the value of 
the bills received by Johnson when he obtained the Joan, al- 
though it was shewn that they sold in the market at a discount, 
when compared with gold and silver coin; but the damages 
were to be computed upon the value of the cotton at the time 
and place appointed for its delivery; the whole sum considered, 
should not, however, exceed the sum loaned to Johnson, with 
interest on it. 

These instructions seem to be as favorable to the defendant 
as the law would permit. Certainly, if the value of the Starke- 
ville bills could come in question, it was correct to say to the 
jury that they must be computed as money; and the reason is, 
that the plaintiffs became liable to pay them according to their 
tenor, in gold and silver. It is not to be disputed that bank bills 
of most every kind would probably sell for much less than their 
nominal amount, if sold for coin; but this is not the proper cri- 
terion of their value, in practice, however much it may be in 
theory. The true question seems to us to be, were the bills 
issued in good faith, and could payment of them be compelled 
incoin? If this could be done, then they were of equivalent 
value to the obligation which Johnson gave for them. 

For the error which we have already shown in the construc- 
tion of the contract, the judgment is reversed, and the case re- 
manded, 
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Taytor v. Roperts. 


1, As a general rule, the answer of one defendant, ina cause in Chancery, is not 
evidence against his co-defendant. 
2. Trustees are responsible for their own acts, and not for the acts of each other, 


~e 


unless they have made some agreement, by which they have expressly agreed 
to be bound for each other; or have, by their own voluntary co-operation, or 
connivance, enabled each other to accomplish some known object in violation 


of the trust. 
3. A matter may be referred to the master, and his report made and confirmed, 


all at the same term of the Court. 

4. Where a bill isimproperly dismissed, at the hearing, as to one defendant, and 
a decree rendered against another, the complainant may reverse the order of 
dismissal on writ of error. : 


This cause comes here by writ of error from the Chancery 
Court sitting at Cahawba. 


IN April, 1835, the defendant in error filed his bill against 
the plaintiffin error, Dillen Blevins and Fielding Vaughan, al- 
leging that on the 18th February, 1833, Vaughan, together 
with ene George Rives, made their promissory note for a val- 
uable consideration, by which they promised to pay to the com- 
plainant the sum of one thousand dollars, twelve months after 
date. That after the receipt of that note by the complainant, 
he went to Montgomery ona visit, and while there, fell in com- 
pany with Taylor and Blevins, who invited him to play at 
cards; that he yielded to their solicitations, and Taylor won 
from him the note of Vaughan and Rives, which he indorsed 
to him. The complainant further charges, that Taylor and 
Blevins were professional gamblers, and combined together to 
induce him to bet, &c. That suit had been brought in the 
Circuit Court of Dallas, by Taylor, against Vaughan, as an in- 
dorsee of the note, for the use of Blevins, and prosecuted to 
judgment. 

The bill prayed that Vaughan be injoined from paying, and 
Taylor and Blevins from collecting the judgment; that process 
of subpena might issue ; and that the money to be collected, 
be paid to thé complainant. 

Taylor and Blevins, in their answers, admit that the former 
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played at cards with the complainant; as he had alleged in his 
bill; that the note of Rives and Vaughan was bet by the com. 
plainant on the game, and upon his losing the same, that he in. 
dorsed it to Taylor, the winner; that suit had been brought 
thereon, as stated by the complainant, and judgment recovered 
against Vaughan. But these defendants explicitly deny all un- 
fairness, in the playing on their part; and conclude, by pray- 
ing in their answer, the benefit of a demurrer to the bill. 

Upon the coming in of these answers, the defendants moved 
to dissolve the injunction, and dismiss the bill for want of equi- 
ty ; which motion was granted, and the bill dismissed general- 
ly, at the costs of the complainant. From this decree, the 
complainant prosecuted a writ of error to this Court ; and the 
same was reversed, and the cause remanded. 

Vaughan then came in and answered the bill, admitting the 
making of the note, and the recovery of the judgment thereon, 
as alleged ; and stating that after the dissolution of the injunc- 
tion against him, he had fully paid and satisfied the same. 

Upon the coming in of Vaughan’s answer, an order was made, 
at the instance of the complainant, requiring William S. Phil- 
lips, the attorney who obtained the judgment, at the suit of 
Taylor, to answer the bill within ninety days. Phillips an- 
swered, but stated nothing material, except the prosecution of 
the suit, the recovery of the judgment, and its payment after 
the dissolution of the injunction. 

In the record there is a hill, purporting to be a supplemental 
bill, filed by the complainant, on which there does not appear 
to have been any proceedings ; and which was voluntarily dis- 
missed by him. 

The cause coming on to be heard on the original bill, and the 
answers filed, the Chancellor rendered his decree, dismissing 
the bill as to all the defendants, except Taylor, and referred it 
to the master to ascertain and report the amount due on the 
note in question, for principal and interest. Whereupon, the 
master submitted his report, which was confirmed, and a de- 
cree rendered against Taylor accordingly—the reference, re- 
port and final decree being rendered at the same term of the 
Court. 


J. B. Crarke, for the plaintiff in error. 
Peck & L. Cuarg, for the defendant. 
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“COLLIER, C. C. J.—It is insisted by the plaintiff in error, that 
the Chancellor erred, 

Ist. In rendering a decree against him for the note, or any 
part thereof. 

ad. In rendering a final decree at the same term of the Court 
at which the master made his report. 

1. When this cause was here at January, 1838, we decided, 
that the indorsement of the note of Rives and Vaughan, by the 
defendant in error to the plaintiff, being induced by a conside- 
ration, which the law denounces as illegal, passed no interest 
in the note to the indorsee as against his indorser; and that 
Taylor, and Blevins, who claimed under him with,a full know- 
ledge of the circumstances under which the note wa’ acquired, 
could be “ considered in no other light, than that of a trustee 
for the true owner.” 8 Porter’s Rep. 251. 

This being the law of the case, the defendant in error was 
entitled to the full benefit of the judgment against Vaughan ; or 
that being satisfied, he might recover of Taylor and Blevins, 
according to the sums they had respectively received on that 
judgment. * 

Though it appears from the answers of Vaughan and Phil- 
lips, that the judgment has been fully satisfied, and the ‘pro- 
ceeds paid to the order of Blevins; yét these answers can not 
be regarded as evidence against the other defendants to the 
bill. It may be considered as an indisputable general rule, 
that the answer of one defendant ig notgvidence against his co- 
defendant. This rule has its exceptions, but the case before 
us, isnot one. 3 Phil. Ev. 931; C. & H’s ed. and the cases 
there cited. But Phillips was not a defendant, and his answer 
can not be considsred in the scale of evidence, as entitled to 
more weight, than a mere ex parte affidavit taken at the in- 
stance of the complainant. 

Placing the answers of Vaughan and Phillips, entirely out of 





view, as evidence ¢ against their co-defendants, and there is no- 
thing to inform us, that the judgment against Vaughan has been 
satisfied. If it has not, the parties in whose name the suit was 
brought, we have seen, are mere trustees for the complainant, 
and should be declared such, and the judgment adjudged to be- 
long to him. 

It is not attempted by the bill to charge Taylor and Blevins 
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for a conversion of the note of Rives and Vaughan, and it may 
be well questioned, whether an action at law, founded upon such 
an idea, could be sustained ; that Equity would not entertain a 
bill, in which such an allegation was the gravamen of the case, 
will not be disputed. Yet in order to sustain the decree, we 
must be satisfied, that Taylor was guilty of a wrongful conver. 
sion of the note, and that Chancery could afford to the com- 
plainant the proper redress for such an injury. The first con- 
clusion can not be attained, for it appears both from the bill and 
answers, that the complainant, under the form of a contract, 
voluntarily parted with the possession to Taylor, and it is not 
pretended that the note has been used by him fora purpose not 
contemplated by the parties at the time he acquired it ; and 
the latter conclusion is alike untenable, for a Court of Chancery 
will not lend ‘its aid to repair an injury founded ina (éort, and 
where the damages are unliquidated. 

It appears from the answers of Taylor and Blevins, that they 
were jointly interested in the game at which the note was won 
of the complainant, and the suit was brought in Taylor’s name, 
for thc use of Blevins, although the latter was the owner of 
the note, because the former had omitted to transfer the legal 
interest by anindorsement. This being the case, if Taylor and 
Blevins are to be regerded as trustees for the complainant, 
then they must be liable each one for himself, for so much of 
the judgment as he received, or otherwise had the benefit of 
The general rule is, that they are responsible only for their own 
acts, and not for the acts of each other, unless they have made 
some agreement, by which they have expressly agreed to be 
bound for each other; or they have by their own voluntary 
co-operation or connivance, enabled each other to accomplish 
some known object, in violation of the trust. 2 Story’s Equity, 
520, et post. 

There is nothing ifi the record showing, that T'aylor and 
Blevins should be liable each for the money received by the 
other, on the judgment against Vaughan; and consequently 
they are individually liable for the amounts respectively receiv- 
ed by them. If one of them has, in good faith, under a con- 
tract made previous to the exhibition of the complainant’s bill, 
had the benefit of the entire judgment, then he alone should be 
subjected to the decree. 
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To recapitulate—the ccmplainant was entitled to a decree, 
adjudging to him the judgment against Vaughan, if it was un- 
- satisfied: if that judginent was satisfied, then he was enti- 
tled to a decree against ‘T'aylor and Blevins, severally, for such 
portions of it as they respectively received, or appropriated to 
their own use ; or if one of them had the entire benefit of the 
judgment, then he alone should be charged. But the answers 
of Vaughan and Phillips could not be received as evidence to 
charge either Taylor or Blevins with the receipt of money on 
the judgment. 

2. In Mussina v. Bartlett, (8 Porter’s Rep. 2'77,) which was 
a bill for the foreclosure of a mortgage, we held that it was 
competent to refer the bill to a master, to take and report an 
account of the monies due upon the mortgage, and to receive 
his report and render a final decree in the cause, at the same 
term. This case is decisive to show, that the report of the 
master might be confirmed at the term at which it was made. 

But upon the first point considered, the decree of the Chan- 
cellor must be reversed, and the cayse remanded, that it may 
be disposed of, according to the prificiples indicated. The dis- 
missal of the bill as to Blevins was erroneous, taking the facts 
stated by himself and his co-defendant Taylor, to be true, as 
from the posture of the case they must be ; but in order to bring 
in Blevins again, it will be necessary for the complainant to ob- 
tain a reversal of the decree dismissing the bill as to him. 

We have thought it proper to state the law applicable to this 
cause with particularity, that the complainant may be advised 
against whom he is entitled to relief, and by what proof the 
measure of that relief may be ascertained. 
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Biss, Judge, &c. v. Rem & Hoyr. 


1. Reid and Hoyt and one Hanrick agreed to become the sureties of W, in a 
bond about to be executed by him as executor: afterwards, Reid and Hoyt 
signed and sealed a bond, and delivered it to W, to become their deed in the 
event that Hanrick executed it also as surety. Hanrick never executed it, 
but the bond was delivered by W to the Judge of the County Court, as the 
deed of Reid and Hoyt. Ina suit against them on the bond, to which they 
pleaded that the deed was delivered as an escrow mercly—Held : First. That 
a bond may be delivered conditionally to a co-obligor, and will not be opera. 
tive as the deed of the party, until the condition is performed. Second. That 
W was a competent witness to prove such conditional delivery having been re. 
leased by Reid and Hoyt. Third. ‘That the previous agreement, that Han. 
rick should bea surety, could not be given in evidence, because it did not re. 
fer to the bond which was actually executed, and therefore, not a part of the 
res gesta@. 

. All the defendants to a cause constitute but one party, and in a civil cause, 
are entitled to but four peremptory challenges. It would therefore be irregu- 
lar to permit a further peremptory challenge; but, if the cause was tried by an 
impartial jary, such irregularity would not be available on error. 


Error to Montgomery Circuit Court. 


THIS was a suit on an administration bond, commenced by 
the plaintiff in error, against George Whitman, as principal, 
and the defendants in error as his securities in the penal sum of 
forty thousand dollars. The writ was returned, not found, as 
to Whitman, and executed on the defendants in error. Toa 
declaration in the usual form, the defendants severally pleaded. 
The defendant, Hoyt, after craving oyer of the bond, “says 
actio non,” &c. because he says, that at the time he signed said 
supposed bond, it was blank as to all the names thereto signed, 
except as to the name of George Whitman, and that before he 
signed his name thereto, said Whitman informed the defendant, 
that John W. T. Reid, who has signed said bond, and one Ed- 
ward Hanrick, were to be joint sureties, with this defendant, 
and were, as such, to sign the same; and upon this information, 
and upon the condition that said Reid and said Hanrick, were 
to execute said bond, this defendant signed the same, but did 
not deliver the said bond to the plaintiff, but delivered the same 
to George Whitman, not as his deed; but to become his deed 
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only on the condition that the same should be executed by said 
Reid and said Hanrick, as co-sureties, and on this condition 
said Whitman was to deliver the same to said Bibb as his deed, 
and said defendant avers that said Hanrick never did sign and 
execute said bond, bnt that said Whitman, without the know- 
ledge or consent of said defendant, procured one William T. 
Brame to execute the same as a co-surety, contrary to the 
agreement, and the condition upon which the said supposed 
writing obligatory was to become the deed of this defendant ; 
but said George Whitman, without said Hanrick ever having 
signed and executed said bond, delivered the same to said plain- 
tiff as this defendant’s deed; wherefore he says that the said 
supposed writing obligatory is not his deed, and of this he puts 
himself upon the country, &c. 

The plea of the defendant, Reid, is in substance, the same as 
the preceding, except that it avers, “that said bond was not de- 
liverd to said plaintiff, but was delivered to George Whitman, 
not as his deed, but as an escrow, and to become his act and 
deed only, on condition, that Edward Hanrick should execute 
the same as co-surety.” Both pleas were verified by affidavit. 

The plaintiff demurred to the pleas, which being overruled, 
issue was taken thereon. Other pleas were also filed, but as 
they present no question for the consideration of this Court, need 
not be noticed. The defendants obtained a verdict, and judg- 
ment was rendered thereon by the Court. 

Pending the trial, a bill of exceptions was sealed at the in- 
stance of the plaintiff, from which it appears that the plaintiff 
made no challenges, but rested satisfied with the jury as impan- 
nelled, that the defendant Reid, having made four perempto- 
ry challenges, the defendant, Hoyt, also, proposed to challenge 
other jurors peremptorily, which the Court permitted, though 
objected to by the plaintiff’s counsel, and the defendant, Hoyt, 
accordingly made two peremptory challenges of jurors; to 
which the plaintiff excepted. 

The deposition of George Whitman, the principal in the bond, 
he having been released by the defendants, was permitted to 
be read as evidence to the jury, though objected to by the coun- 
sel for the plaintiff; to which he excepted. 

The defendants then introduced Edward Hanrick, whoswore 
that he was not oo at the signing or executing of the bond 
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by any of the parties, but was, notwithstanding, permitted to 
testify to several conversations he had with Whitman before 
the execution of the bond, no one else being present; and, also, 
conversations had separately with the defendants, Hoyt and 
Reid, before the execution of the deed, which declarations of 
said Whitman and defendants, tended to show that said bond 
was delivered as an escrow. To the introduction of this testi- 
mony, the plaintiff objected, but the objection was overruled 
by the Court. 

The plaintiff prosecutes this writ, and now assigns for error, 

1. Overruling the demurrer to the pleas. 

2. Permitting more than four challenges to the defendants. 

3. Permitting the testimony of Whitman to be read in evi- 











dence. 
4. In permitting the evidence of Hanrick to go to the jury. 


Pecx and Farr, for plaintiff in error, contended that a bond 
cannot be delivered as an escrew to a joint obligor, or to the 
obligee, but must be delivered to a stranger. 3 Halstead’s Rep. 


17; 2 Miller’s Reports, 42; Sheppard’s Touchstone, 57; 1 
Paige, 385; 5 Cranch, 381; 8 Mass. 230. 

Campse.L, contra; Croke Eliz. 835; Dyer, 34, b., 3 Wen- 
dell, 380; 7 Ohio Rep. 54; 6 Conn. N. 8. 213; 10 Johns. 198; 
17 ib. 196; 9 East. 360; 7 Pickering, 91; 1 Johns. Cases, 114; 
& Serg. & Lowb. 33 ; 4 Cranch, 219 ; 11 Peters, 86; 2 Harring- 
ton, 396; 11 Vermont, 448 ; 4 Barnewell and Ald. 440; 4 Stew- 
art & Por. 159; 1 Stewart, 546. 


ORMOND, J.—The principal question in this ease arises on 
the demurrer to the pleas of the defendants. The defendants 
were sureties of one Whitman as administrator, and delivered 
the bond to him on the condition, that if another person signed 
it as co-surety, it was then to become their deed. It is urged 
that the conditional delivery could not be to the principal obli- 
gor, but_ to operate as a conditional delivery, must have been 
nade to a stranger. : 

Delivery is essential to the validity of a deed, and is a ques- 
tion of fact evidenced by acts and declarations at the time, or 
inferred from the silence of the party; as where the obligor 
without any formal act or declaration permits the obligee 
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to take possession of the bond. The delivery must be by the 
obligor himself or by some one authorised to act for him. In 
this case, the efficacy of the delivery of the bond uncondition- 
ally, to the Judge of the County Court, by Whitman, must de- 
pend on his authority to do the act, and it would seem impos- 
sible to hold that an authority to another to deliver a bond, on- 
ly upon the performance of a condition, was an authority to de- 
liver absolutely. Such a proposition cannot be maintained un- 
less established by some stern rule of necessity to prevent a 
greater evil. The ancient doctrine appears to have been as 
contended for by the counsel for the plaintiff in error. Thus it 
is said in Sheppard’s Touchstone, 59: “So it must delivered to 
a stranger; for if I seal my deed and deliver it to the party 
himself, as an escrow upon certain conditions, &c.; in this case 
let the form of words be what it will, the delivery is absolute, 
and the deed shall take effect as his deed presently, and (in re- 
ference to the legal operation of the deed) he is not bound to 
perform the condition.” Thoroughgood’s case, 5 Coke, 137. 
The reason of the rule appears to have been, that the act of de- 
livery could not be qualified or controlled by a declaration 
made at the time, supposed to be inconsistent with it. This is 
undoubtedly true, as to al] acts unequivocal in their nature. If 
one should discharge a loaded gun at another, he could not 
qualify the act by declaring at the time, that he meant no harm. 
But when an act is equivocal in its nature, and may mean one 
of two things, then it is certainly allowable to explain by a dec- 
laration at the time, the intent of the act. The rule as above 
stated in the Touchstone, has been recognised in the United 
States, in the cases cited from 5 Cranch, 351; 8 Mass. 230; 
2 Sumner, 487; but it does not appear to obtain at this day in 
England, as appears by the case of Johnson and others v. Ba- 
ker, 4 Barn. and Ald. 440, where a composition deed was deli- 
vered by a surety who had signed the deed to a creditor, not 
to be operative unless all the other creditors executed it. It 
was held that the deed was,delivered as an escrow, and that all 
the creditors not having executed it, the surety was not bound. 
To the same effect, are the cases cited from 3 Wendell, 380; 
11 Vermont, 448; 4 Cranch, 219; 2 Harrington, 396; 11 Pe- 
ters, 86. 

In the case cited from 4th Cranch, the bond was delivered 
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by a surety to the principal obligor to be delivered to the obli- 
gee, on condition other persons executed it as surety; such was 
also the fact in some of-the other cases cited in argument, and 
a distinction may exist between a conditional delivery to a co- 
obligor, and such delivery to the obligee. Without, however, 
taking such a distinction, we are satisfied, that on principle, 
there can be no difference between a conditional delivery to a 
stranger, or to a co-obligor; that in either case the deed cannot 
be operative until the condition is performed, and such is clear- 
ly the weight of authority at the present day. 

It was also urged, that on the ground of public policy, how- 
ever the law might be in other cases, that in cases like the pre- 
sent, where infants and creditors were concerned, and the due 
execution of the bond entrusted to a public officer, that no con- 
ditional delivery could be made. We can see no reason for 
such a distinction. The Judge of the County Court is, by law, 
appointed to take the bond, and it is his duty not only to be 
satisfied that the sureties are able to respond in damages if call- 
ed on, but also to know that it has been executed by them. If, 
as supposed by the counsel for plaintiff in error, the approval 
of the bond by the Judge of the County Court, is a judicial act, 
binding on the parties, the obligees would be concluded by it, 
although their names were forged, and a delivery by some one 
personating them. Such a conclusion cannot be tolerated, and 
we are very clear, that in approving an administrator’s bond, 
the Judge of the County Court acts ministerially and not judi- 
cially. Indeed, the power to approve the bond is not given to 
the Court, but to the Judge. Aik. Dig. 177, sec. 3 ; and such 
has heretofore been the decisions of this Court, in analagous 
cases. 1 Stewart, 546; 4 Stew. & Por. 159. 

The law authorising either party to make four peremptory 
challenges in all jury trials, does not authorise each defendant, 
where they sever in the pleading, to make four peremptory 
challenges. All the defendants to a suit, constitute but one 
party. But although the additional challenges should not have 
been allowed as ‘tending to delay; and even in cases which 
might be supposed to defeat the ends of justice ; yet, we can- 
not see how the plaintiff was prejudiced thereby, as we learn 
from the record that the cause was tried by an impartial jury; 
at all events, though this proceeding was quite irregular, on the 
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authority of the case of Tatum v. Young, 1 Porter, 298, it 
cannot be questioned in this Court on that ground alone. 

The objection to the deposition of Whitman, the principal 
obligor is put in this Court on the ground of public policy, that 
the witness shall not be heard to allege his own turpitude. The 
rule here relied on, was first promulgated in the case of Wal- 
ton v. Shelly, 1 Term Rep. 296, in relation to negotiable pa- 
per, and subsequently overruled by the ease of Jordain v. 
Lashbrooke, 7 Term Rep. 601; but the rule was never held to 
apply tobonds. In this State, it never has obtained, even as to 
negotiable paper. The exploded rule seems to be the doctrine 
of the United States Courts, 6 Peters, 51; but in the case of the 
United States v. Leffler, 11 Peters, 86, it was held not to ap- 
ply to bonds. The interest of the witness having been releas- 
ed by the defendants, the objection went to his credit, and he 


was a competent witness. 
The remaining question is, the refusal of the Court to ex- 


clude from the jury the testimony of Hanrick. 

The testimony which the Court refused to exclude, was cer- 
tain conversations which the witness had separately with Whit- 
man, the principal, and the defendants who signed the bond as 
sureties, at some period anterior to the signing of the bond, as to 
who were to join in the bond. 

Tounderstand the relevancy of this testimony, itis necessary to 
consider what was the issue between the parties. The propo- 
sition which the defendants undertook to establish. was, that the 
bond was delivered by them to Whitman, to be their act and 
deed, only on condition that it was executed also by Hanrick, 
as co-suiety. In what manner did the evidence of Hanrick 
tend to prove this? It does not follow as a consequence, that 
because there was an agreement between the parties at some 
previous time, that these three persons should be co-sureties, 
that such agreement existed afterwards, and when the instru- 
ment was in fact signed and sealed. If the testimony of Han- 
rick had related to the time when the bond was signed and 
sealed by the defendants, it would doubtless have been a cir- 
cumstance from which the jury might have inferred that the 
delivery by two was only on condition that all should execute 
the bond, but as it does not relate to the time of the execution 
of the bond, it is not part of the res geste, and must be exclu- 
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ded as mere hearsay evidence. A party’s own declarations, 
where they relate to the act itself, may, under some circum- 
stances, be evidence for him as constituting a part of the res 
geste, and of this, the case cited from 6 Conn. Rep. N. S. 
293, furnishes an example. The rule is laid down with great 
clearness and force by C. J. Hosmer, in Enos v. Tuttle, 3 Conn. 
Rep. 250, where he says, “ to be a part of the res gestae, the 
declarations must have been made at the time of the act done 
which they are supposed to characterise, and well calculated 
to unfold the nature and quality of the facts they were intended 
to explain, and so to harmonize with them as to constitute one 
transaction.” Tried by this rule, the testimony ought not to 
have been received, nor do we know of any rule of evidence 
which would authorise its admission. 

It is supposed by the counsel for the defendants, that it 
should have been received to corroborate the testimony of 
Whitman: but this is merely another aspect of the same ques- 
tion. The object of the testimony of Whitman, was to estab- 
lish the conditional delivery of the bond; and if the testimo- 
ny of Hanrick did not, as we have seen, tend to establish that 
fact, how could it corroborate testimony which did? Or, in oth- 
er words, how could testimony which was relevant, be sustain- 
ed by that which wasirrelevant? The probable result of its 
admission, was to mislead the jury ; and it should therefore have 
been rejected. For this error, the judgment is reversed, and 
the cause remanded. 


Wvarr v. Macecr. 


1, Whenever the law affords any other adequate remedy, by which a party can 
enforce his rights, the proceeding by attachment for a contempt, is always 
within the discretion of the Court; and a refusal to exercise it, *can not pro- 
perly be reviewed by appeal, or by writ of error. , 


Appeal from the Court of Chancery for the first district of 
the Southern division. 


THIS was a rule against the sheriff of Mobile county, for an 
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alleged contempt in disobeying an injunction. The Chancel- 
lor discharged the rule and the plaintiff appealed. 

The facts as disclosed by the affidavits in support of, and 
against the rule, are these: Magee, as sheriff of Mobile coun- 
ty, had in his hands two executions against Wyatt, in favor of 
the Mobile Steam Cotton Press and Building Company; these 
executions were returnable on the 6th day of February, 1840, 
at which time Magee, returned them, satisfied, but he did not 
receive the money until the 12th of the same month, on which 
day he was served with an injunction, which Wyatt had ob- 
tained on a bill filed against the plaintiffs in execution. On the 
13th of the same month, the plaintiffs in execution, moved the 
County Court for judgment against him for failing to pay over 
the money collected; this motion he attempted to defend on 
the ground of the injunction before served on him, but his de- 
fence was overruled, and judgment rendered against him. It 
does not appear that he placed the case against him in such a 
condition as to revise the decision, and he subsequently paid 
over the money collected from Wyatt, under the advice of 
"counsel that he was obliged to do so. 

The sheriff was informed, that if he paid over the money, it 
would be a contempt of the Court of Chancery, and he would 
be proceeded against in that court. Nonotice was given by him, 
to Wyatt, of the pendency of the action, for not paying over 
the money to the plaintiff in execution. 





Dunn, for the defendant in error, moved to dismiss the appeal 
and insisted that the decree of the Chancellor on such a mat- 
ter, could not properly be reviewed. Penn v. Messenger, (1 
Yeates, 1.) Ex. parte, Chamberlain, (4 Cowen, 49.) United 
States v. Dodge, (2 Gallison, 313.) 

CampsBELL, contra,—cited Gates v. McDaniel, (3 Porter, 356, 


The Court having intimated an opinion, that the decision of 
the Chancellor could be reviewed, the case was submitted for 
a determination on its merits. 


GOLDTHWAITE, J.—At first, we were inclined to believe 
that we could properly entertain jurisdiction of this case, inas- 
much as it seemed to be merely a mode by which to ascertain 
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the rights of parties litigant, but subsequent refleetion has satis- 
fied us that we cannot. 

It is true, that this Court, in the case of Gates v. McDaniel, 
(3 Porter, 356,) reversed the decree of a circuit Judge, who 
refused to grant a motion to commit a defendant for the breach 
of an injunction: but then the question of jurisdiction was not 
raised, and therefore it cannot be considered as an adjudication 
on this point. 

It is evident that there are some cases in which the jurisdic- 
tion of chancery could not be enforced, if the proceedings for a 
contempt were omitted. In.this class, are decrees for a speci- 
fie performance; the surrender of title deeds ; specific chattels, 
&c. &c. In such caces, and there may be many others, it is 
evident that process of attachment for a contempt of the de- 
cree, or a writ of sequestration, would be the only means 
which a party has of enforcing his rights, which have been as- 
certained by the decree. It is obvious in such cases, that the 
Chancellor has to discretion, but must award the proper pro- 
cess. If we were permitted to suppose that a Chancellor would 
ever refuse, it is clear that a mandamus would be allowed, if 
there was no other remedy. , 

But in general, the courts of chancery, as well as the courts 
of law, only use the power, to prevent contempts—as a means 
to preserve a proper respect for their tribunals; or to enforce 
their officers to perform duties, which are not only enjoined by 
law, but in the correct performance of which, others are also 
interested. Of the former class, it is very clear that an appel- 
late Court, would never undertake to review a refusal by either 
court to punish an individual; and the same rule is believed to 
be properly applicable to the latter class. 

When a sheriff, or other officer has collected money on pro- 
cess from a court of law, he will ordinarily be considered as 
guilty of a contempt, if he omits, or refuses to pay it over; but 
certainly there may be cases in which courts would not attach 
him, as if it was doubtful to whom the money belonged; and 
many other cases might be readily supposed. 

So in the particular case now before us, the Chancellor cer- 
tainly had the power to punish the sheriff for disobeying the 
injunction; and it is very doubtful whether the paying over the 
money under the judgment obtained in the County Court, on the 
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motion of the plaintiff in execution, afforded any legal excuse. 
We have a statute which requires the sheriff, who has collected 
money to refund the money collected from a defendant, who 
obtains an injunction before it is paid over to the plaintiff in 
execution, and this too under heavy penalties. Aikin’s Digest, 
162, s. 14. 

But certainly, in such a case, it may be permitted to a Chan- 
cellor to hesitate, whether he ought not to refuse to commit for 
a contempt, and leave the parties to their remedies at law, to 
ascertain whether the judgment would or would not be a pro- 
tection. 

Our conclusion is, that wherever the law affords any other 
adequate remedy by which a party can enforce his rights, the 
proceeding by attachment, for a contempt, is always within 
the discretion of the court, and that a refusal to exercise it, can- 
not, properly be reviewed by appeal or writ of error. 

It may be remarked, this conclusion does not in any way af- 
fect the authority of the case of Gates v. McDaniel, before cit- 
ed, as that was a case in which there was no other proper 
remedy, other than by attachment. Whether a mandamus in 
such a case, however, is not more appropriate than a writ of 
error, is well deserving of attention. 

Let the appeal be dismissed. 
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Driver anp SHELLY V. SPENCE. 


1, Ona contract, for the payment of eight dollars per acre, rent for a lot of ground 
supposed to contain ten acres, more or less, a final judgment can not be ren. 
dered by default for the rent of ten acres, but a writ of inquiry must be execu. 


ted. 

2. The sheriff returned the writ executed on one defendant; as to the other de. 
fendant, there was an acknowledgment of service indorsed on the procees, 
and subscribed with his name, but there was no proof of its genuineness— 
Held, that a judgment by default, against both defendants, was irregular. 


THE defendant in error brought an action of covenant 
against the plaintiffs in the Circuit Court of Talladega, ona 
sealed instrument in the following words, viz: “On or before 
the first of January next, we, or either of us, promise to pay 
Sol. Spence, eight dollars per acre, for rent, for a lot of ground 
purchased from A. Q. Nicks, that Jesse Upton cultivated last 
year, supposed to be ten acres, more or Jess, the same being 
for value received; herein witness our hands and seals, this 3d 
of April, 1836. . 

Gites Driver, [Seal.] 
J. D. Suetty, [Seal.]’ 

On the writ are the following indorsements, viz. “ I acknow- 
ledge the service of the within writ, Sept. the 27th, 1837. 

J. D. SHetty.” 

“Came to hand the 25th September, 1837; executed on Dri- 
ver, the 27th September. 

Wa. Bryrue, Sheriff, 
By D. T. Bryrue, Deputy.” 

A judgment final was rendered by default against the defen- 
dants, without the intervention of a jury; to revise which, a 
writ of error is prosecuted to this court. 


J. L. Marty, for plaintiff in error. 
Cuitton, for defendant. 


* 


COLLIER, C. J.—By the act of 1812, “ concerning the as- 
signment of bends, notes, &c. and for other purposes,” it is enac- 
ted that in all actions founded on any writing, ascertaining the 
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plaintiffs demand, or sum sued for, if judgment by default, nid 
dicit, or by non sum informatus, or on demurer be entered 
therein, the Court where the same action shall be pending, shall 
and may lawfully enter judgment for the debt, or demand, and 
interest thereon, to be calculated by the clerk of such Court, up 
to the time of rendering judgment, without the intervention of 
a jury toinquire of the damages, and award execution thereon as 
in other cases.” Under the influence of this statute, it is insis- 
ted, that the judgment in the case at bar, is entirely regular ; 
that the amount of the obligors, indebtedness was ascertained 
by their contract, and the intervention of a jury was therefore 
unnecessary. 

In the justness of this argument, we cannot acquiesce. The 
obligors do not stipulate to pay any definite sum, but merely 
undertake to pay eight dollars per acre, for a piece of cleared 
land, which they suppose contains ten acres, more or less. 
The terms employed, clearly indicate that the parties did not 
intend te fix, with precision, the sum to be paid or received, but 
to leave it to be ascertained, what was the quantity of land 
rented. 

The recital in the contract, that the land was supposed to 
contain ten acres, would be evidence to go to the jury, and in 
the absence of more satisfactory proof, should be regarded as 
prima facie, sufficient to show that such was the true number. 

In Norwood & Chambers v. Riddle, (9 Porter’s Rep. 425) a 
writ issued against two defendants. As to Norwood there was 
an acknowledgment of service, subscribed with his name ; 
then, on the same day, the process went into the hands of the 
sheriff, who executed it on the other defendant, without saying 
any thing as to service on, or acknowledgment by Norwood. 
The Court held that the genuineness of Norwood’s signature, 
should have been shown, or his acknowledgment proved in 
some other manner. This is a decision precisely adapted to 
the facts of this case, and conclusive to show that the judg- 
ment by default, was improperly rendered against Shelly. 

The judgment upon both the grounds considered, must be 
reversed and the cause remanded. 
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Vastsinver v. Mercatr. 


1, A writing purporting to contain the terms of a contract, but which the par. 
ties never executed by signing, cannot be read as evidence of the contract be. 
tween the parties. 

2. A witness may look at a memorandum which he has made of facts, for the 
purpose of refreshing his memory, but must afterwards be able to swear from 
his recullection of the facts, distinct from the memorandum. 


Error to Baldwin Circuit Court. 


THIS was an action of trespass on the case brought by the 
plaintiff in error against the defendant in error. The declar- 
tion contains two counts; first, for the use and occupation of 
land; and secondly, the common count for work and labor and 
merchandize sold and delivered. The defendant pleaded the 
general issue, with leave to give special matter in evidence— 
This and another cause between the same parties, being consol- 
idated, the jury found a verdict for the plaintiff for nominal 
damages, upon which a judgment was rendered. 

A bill of exceptions taken during the trial of the cause, at 
the instance of the plaintiff, discloses that the plaintiff to main- 
tain the issue on his partroffered evidence of the leasing and 
occupation of the premises, the value thereof, &c. and the de- 
fendant offered in evidence an instrument of writing, purport- 
ing to be made between the plaintiff and defendant, by which 
the former agreed to lease to the latter a saw mill for one year; 
to give the defendant the use of two slaves, &c. for the sum of 
eighty dollars in hand paid, but which was not signed by the 
parties, but was proved by the person who wrote it, to be the 
agreement under which the leasing was made. ‘To the intro- 
duction of this paper, the plaintiff objected, but the Court per- 
mitted it to be read to the jury. The Court charged the jury, 
the writing was in evidence before them, and that the hiring 
of the slaves by the year, was an entire contract, and that if 
the slaves had been withdrawn from the service of the defen- 
dant, by the fault of the plaintiff, for half the year, the plaintiff 
could not recover; to which charge the plaintiff excepted. 
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The plaintiff prosecutes this writ of error, and assigns for 
error, 

1. Permitting the writing to go to the jury as evidence. 

2. In the charge given to the jury. 


B. F. Porter, for plaintiff in error, cited Chitty on Contracts, 
8; 3 Johns. Rep. 534; 7 ib. 470: 12 ib. 470; 4 Wheaton, 425 ; 
1 Sumner, 218; 1 Ala. Rep. N. S. 423. , 


ORMOND, J.—The bill of exceptions is so vague and un- 
certain, that it is difficult to say what point was intended to be 
presented in this Court. It is clear, however, that the Court 
erred in permitting the written memorandum of the contract to 
go to the jury as evidence. It is obviously an unfinished con- 
tract of the parties, which as it was never executed by either, 
is not binding on either, and was, therefore, no evidence of the 
contract between the parties. 

A witness who has made a memorandum of facts, may re- 
fresh his memory by referring to it; and if by that means he 
obtains a recollection of the facts themselves, as distinct from 
the memorandum, his statement is evidence. 1 Starkie on Ev. 
127. For this purpose only, could this paper have been look- 
ed to by the witness, but it was not evidence for any purpose 
whatever, to go before the jury. 

The charge of the Court in reference to the slaves, as an ab- 
stract legal proposition, is correct; and unless the contrary be 
shown, we must presume that the evidence authorised the 
charge to be given. 

For the error of the Court in permitting the unfinished con- 
tract to be given in evidence to the jury, the judgment must be 
reversed, and the cause remanded. 
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Tne Strate v. Wuitrep. 


1. Anindictment, charging the defendant with selling spirituous liquors, to wit: 
rum, brandy, whiskey and gin, in less quantities than one quart, without 
having first obtained a license, is good. 


Question referred by the Circuit Court of Wilcox county, 
as novel and difficult. 


THE defendant was indicted for retailing, and convicted on 
an indictment charging the offence, in selling spirituous liquors, 
to wit: rum, brandy, whiskey and gin, in less quantities than 
one quart, to one James Gamble, and divers other persons, with- 
out first having obtained a licence from the County Court of 
Wilcox county, for that purpose. 

It was moved in arrest of judgment: 

1. That no offence is charged in the indictment. 

2. Because the statute defining the offence, is not strictly 
pursued. 

3. Because the defendant is charged with four distinct of- 
fences in the same count. 

The Circuit Court overruled the motion in arrest,of judg- 
ment, but considering the questions as novel and difficult; re- 
served the same for the consideration of this Court. 


Tur Arrorney Generat, for the State. 
Psck, contra, cited The State v. Raiford, 7 Porter, 101. 


GOLDTHWAITE, J.—The form pursued in this indictment, 
has been in use from the first organization of the State, and 
therefore, it is not improbable that this precise question has 
been made and decided upon every circuit in South Alabama, 
for the Jast twenty years ; but notwithstanding the universality 
of this precedent, we are now called on to decide it as a novel 
and difficult question. 

On the merits of the question referred, it may be said that 
the selling of any of the liquors named, would be an offence: 
but there is nq more reason why an offender should be indicted 
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separately for each, than there would to charge a thief, who 
had stolen a suit of clothes, in separate counts for the coat, 


waistcoat, &c. 
Let the judgment be affirmed, and certified to the Circuit 


Court as free from error. 


Mavupay v. Houtey. 


1. Each count in a declaration is considered as the statement of a distinct cause 
of action, and where all are negatjved by plea, the plaintiff is entitled to reco- 
ver, by proving the allegations of either. 


THIS was an action 6f assumpsit in the County Court of 
Mobile, by the plaintiff in error, to recover damages of the de- 
fendant for the failue to deliver according to his contract, twen- 
ty thousand mulberry trees, of the kind called morus multicau- 
lis. The declaration contains two counts, in each of which the 
contract is stated differently. 'The cause was submitted to the 
jury, who returned a verdict fer the defendant. On the trial, 
the Judge sealed a bill of exceptions, at the instance of the 
plaintiff, which sets out none of the testimony, but merely states 
several charges given to the jury. The only charge consider- 
ed in the opinion of this Court, is in the following words: “ The 
plaintiff, however, in order to recover, must make his testimo- 
ny and declaration correspond; all the testimony going to 
prove facts not recited in the declaration, must be excluded, and 
vice versa; if he fails to prove any of the counts set forth in 
his declaration, he cannot recover” 

A judgment was rendered upon the verdict, and the plaintiff 
thereupon, sued a writ of error to this Court. 


Stewart, for the plaintiff in error. 
CampPBELL, for the defendant. 


COLLIER, C. J.—There was no demurrer to the declara- 
tion, and the plea consequently, did not contest the legal suffi- 
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ciency of either count. Where a declaration contains several 
counts, each count is considered as the statement of a different 
cause of action; and where issue is taken upon all, the plaintiff 
is entitled to recover upon proving the allegations of either. 

There can be no doubt, that where the defendant negatives, 
by a plea, the cause of action set out by the plaintiff, in order 
to recover, the latter must sustain his declaration, and that this 
can only be done by proof corresponding with its allegations.— 
But if it discloses several causes of action, there can be no ne- 
cessity for proving each of them. 

In the case at bar, the Court charged the jury, that “if he 
(the plaintiff) fails to prove any of the counts set forth in his 
declaration, he cannot recover.” This charge is directly con- 
trary tolaw. The bill of exceptions is so exceedingly imper- 
fect, that we cannot understandingly examine the other charges 
excepted to. 

The judgment is reversed, and the cause remanded. 








Hirt v. Lacey. 


1, A debt in suit, may under the attachment law of this State, be attached at 
the suit of a creditor of the plaintiff, in the same Court, where the suit is pend- 
ing. 

2. Where the defendant pleaded puis darrien continuance, that since the com- 
mencement of the suit, the debt sued for, had been attached in the same court, 
and that judgment had been obtained against him as garnishee, which he had 
satisfied ; on demurrer, the plea was held good, but that the plaintiff was en- 
titled to his costs up to the time of plea pleaded. 


Error to the Circuit Court of Tuskaloosa. 


THIS was an action of debt, on a promissory note by the 
plaintiff in error, against the defendant in error. 

At a subsequent term, the defendant pleaded puis darrien 
continuance, that one Howe, had sued out an attachment against 
the estate of Hitt, the plaintiff, and had garnisheed the defend- 
ant; that the attachment. was-sued out after this cause was 
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commenced and returnable to the same Court. That defend- 
ant had appeared and answered the garnishment, and admitted 
that he owed the amount of the note now sued on, and also, 
that he had been sued upon it in this action. That judgment 
had been rendered in the attachment suit against Hitt, and also 
against defendant as garnishee, for two hundred and forty dol- 
lars, ninety-five cents, which judgment on the day of 
he paid and satisfied, and prays judgment, &c. To this plea, 
the plaintiff demurred, and the demurrer was overruled by the 
Court, and judgment rendered against the plaintiff for costs. 

From this judgment, the plaintiff prosecutes this writ, and 
assigns for error, 

1. The judgment of the Court on the demurrer. 

2. Giving judgment against the plaintiff for costs. 


Pecx & Cuark, for plaintiff in error,—cited 13 Peters Rep. 
136. 

Moopy, contra,—referred to 20 Johns. Rep. 229; 4 Cowen, 
521, note. 


ORMOND, J.—We cannot perceive any reason why an at- 
tachment will not be sustained, merely because the defendant 
in the attachment has commeced a suit against his debtor pre- 
vious to the suing out of the attachment and the summons of 
his debtor as garnishee. Our statute authorises an attachment 
to be levied on a debt due the defendant in attachment, and by 
a garnishment against such debtor,, subjects the debt in his 
hands to the payment of the claim prosecuted in the attach- 
ment. It certainly is not the less a debt, because a suit has been 
commenced upon it, and therefore would seem to be within the 
very letter of the statute. 

The case cited from 13 Peter’s Reports, is not like this case. 
There, the suit against the debtor, who was afterwards garn- 
isheed, was commenced in a Court of the United States, previ- 
ous to the commencement of the suit by attachment in one of 
the State Courts. This appears to have been a principal ele- 
ment of the decision of the court. It is stated in the judgment 
of,the Court that, “the jurisdiction of the District Court of the 
United States, and the right of the plaintiff, to prosecute his 
suit in that Cuurt, ane attached, that right could not be ar- 
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rested, or taken away by any proceedings in another Court. 
This would produce a collision in the jurisdiction of Courts, 
that would extremely embarrass the administration of justice.” 
Now, here the suit brought by the defendant in the attachment 
against his debtor, and the attachment against him, are both 
prosecuted in the same Court, no conflict of jurisdiction. there- 
fore, can by possibility arise, and no reason can, in our 
opinion, exist, which would justify the Court in refusing to give 
effect to the statute. The precise point here raised, was de- 
termined by the Supreme Court of Pennsylvania, in McCarty 
v. Emlin, (2 Yeates’ Rep. 190,) in which it was held that a debt 
in suit might be attached in the hands of the defendants in the 
suit; (McKean,) C. Justice, saying that the English decisions in 
which the contrary doctrine was held, proceeded on the ground 
that the inferrior Courts, in which alone this proceeding could 
commence by the custom of London, could not interfere with 
a matter in suit in the King’s superior Courts. 

In Zurcher v. McGee, decided at the last termn, we held that 
money collected on a judgment, could not be attached by pro- 
cess of garnishment, in the hands of the sheriff, on the ground 
that it was in the custody of the law and did not become the 
property of the judgment creditor until it was paid over to him. 
It is obvious that decision does not affect the present question; 
and we are of epinion that no obstacle exists to giving effect to 
the plain direction of the statute. 

But, as the plaitiff had a right of action when he commenced 
his suit, and which is admitted by the plea, puis darrein con- 
tinuance, no judgment could be rendered against him for costs. 
The judgment of the Court below must therefore, so far as it 
relates to the costs, be reversed, and here rendered for the 
- plaintiff in error, up to the time of plea pleaded. 





GOLDTHWAITE, J.—I dissent from so much of the opin- 
ion just pronounced, as reverses the judgment, because costs 
were given to the defendant. I think the plaintiff was entitled 
to costs, only in the event of confessing the plea; here, however, 
he contests the defence, and I think all the precedents are, that 
he is chargeable with the costs. 
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McCorp v. Love anp Wi.iams. 


1. Where L owned five slaves and W owned three others, and it was agreed 
between them to work them on a plantation, for the joint benefit of L and W; 
and afterwards a contract was made by L, with the defendant, for services to 
be performed by the whole number of slaves; L & W may join in an action for 
the breach of this contract, notwithstanuing the defendant was ignorant of 
any interest of W in the contract. 


Writ of error to the Circuit Court of Lowndes county. 


ACTION of assumpsit on a special contract, by which the 
defendant, in consideration of the services, of certain slaves of 
the plaintiffs, to be performed, promised to furnish eighty acres 
of cleared land, and plant twenty-five or thirty acres of corn 
for the plaintiffs, ‘The declaration contains also a count for 
work and labor done by said slaves. Issues were joined on 
several pleas,and a verdict returned for the plaintiffs, on which 
judgment was rendered. 

At the trial, it appeared that the contract was made by the 
defendant with Love, and there was no evidence, shewing that 
the former knew that Williams had any interest in the contract, 
or in the slaves; five of the slaves were owned by Love, and 
three were owned by Williams. Williams lived in South Car- 
olina, and had sent three slaves to Alabama, by Love, for the 
purpose of farming together. The services were performed 
by all the slaves. 

On this state of facts, the defendant requested the Court to 
instruct the jury, if they believed the eight slaves were the sep* 
arate, and not joint property of the plaintiffs, they could not 
recover, unless they proved a promise by the defendant to pay 
them jointly. This was refused, and the defendant excepted. 
This refusal is now assigned as error. 


Crark, for the plaintiff in error,—cited Lloyd v. Archbowle 
(2 Tuunt. 324.) 
Coox, contra,—cited Skinner v. Stocks, (4 B. & A. 437.) 


GOLDTHWAITE, J.—The true rule, with respect to the 
parties in such an action as this, is the one declared by the 
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Court of King’s Bench, in the case of Skinner v. Stocks, (4 B- 
& A., 437.) The action may be maintained, either in the 
name of the person with whom the contract was acwually made, 
or in the names of the parties really interested. If the intro- 
duction of these names makes any difference in fact, to the de- 
fendant, by affecting his right of set off, it is supposed he could 
plead the set off so as to show his right; or if this could not be 
done, he perhaps, could apply to the Court for relief. The 
ease of Lloyd v. Archbowle, (2 Taunt, 324,) only decided 
that the action could be maintained in the name of the one 
with whom the contract was made, although there might be 
others, who were also beneficially interested, but so far as the 
reasoning of the Court of Common Pleas goes to sustain the 
proposition, that he only could sue, it is overturned by the case 
in the King’s Bench. 

We think it sufficiently appears, that the plaintiffs had a joint 
interest in the slaves, for the period during which the services 
were rendered. 

The instructions requested by the defendant, were properly 








refused, and the judgment is affirmed. 
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Bumpass v. Wess. 


1, The plaintiff recovered a judgment at law against the defendant, to restrain 
the collection of which, an injunction was awarded at the instance of the lat- 
ter, and the usual bond executed; the injunction being dissolved, the defend- 
ant’s land was sold under a fieri facias, and the plaintiff became the purchaser 
thereof; an action being brought to recover the possession, on the trial the 
plaintiff offered in evidence, the record of the case, in which the judgment had 
been recovered: Held, that the evidence was admissible, notwithstanding 
it was objected, that the deed from the sheriff, the deeree dissolving the in- 
junction, and the injunction bond were not produced. 

2. If one against whom an action is brought to recover the possession of Jand, 
would put an end to the suit, and prevent the recovery of damages, for a 
longer period of occupancy, he should make a disclaimer in open Court, or in 
some other manner, and yield the possession to the plaintiff. 

3. In an action to recover the possession of land, a verdict and judgment which 
conclude the matter in controversy, may be aided by the description of the 
premises in the declaration. 

4. In an action of trespass to try titles, the plaintiff may recover damages be- 
yond the sum laid in the writ and declaration. 

5. The quashing of a writ of fieri facias, after it has been executed, does not 
necessarily avoid all proceedings, which have been had under it. 

6. All reasonable intendments are made in favor of the regularity of the pro- 
ceedings of Courts of general jurisdiction; and Semble, that an appellate 
Court will not reverse a judgment on error, because at some term previous 
to the trial, a judgment of non-suit was set aside at defendant’s cost, though 
in such case he might not be remediless. 


Writ of error from the Circuit Court of Lauderdale. 


THIS was an action of trespass, brought by the defendant 
in error, against the plaintiff in the Circuit Court of Lauder. 
dale, as well to try title to eighty acres of land, as to recover 
damages for its occupation. 

The cause was tried on the plea of “not guilty.” On the 
trial; a bill of exceptions was certified, at the instance of the 
plaintiff in error; from which, among other things, it appears, 
that the plaintiff below, claimed title to the premises in question, 
under a purchase made at a sale, in virtue of an execution, at 
the suit of himself against the defendant. The plaintiff offered 
in evidence, the record of the cause in which the execution is- 
sued, but the defendant objected to its admission: First, because 
the deed from the sheriff was not produced: Second, because 
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the decree dissolving the injanction which had been granted 
to restrain the execution of the judgment on which that execu- 
tion issued, and the injunction bond, to which Was given the 
effect of a judgment, were not shown; but his objection was over- 
ruled, and the evidence was read to the jury. 

The writ of fiert facias, on which the land was sold, recited 
the injunction bond, and the dissolution of the injunction ; and 
the defendant below, by his counsel, moved the Cou:t to charge 
the jury, that in order to make out the plaintiff’s title, it was ne- 
cessary for him to produce that bond, and the decree by which 
the injunction was dissolved: but the Court overruled the mo- 
tion. 

It appeared, that more than three years previous to the trial, 
the defendant below, ceased to occupy the premises; but there 
was no proof that the plaintiff was informed thereof. The — 
Court instructed the jury, that the plaintiff, if entitled to recover 
the land, was entitled to damages for the period intervening be- 
tween the time of abandonment and the trial. 

The land sued for, is described according to its legal divi- 
sion and sub-division, yet the jury merely say “they find the land 
for plaintiff, and also assess the plaintiffs damz ges,” &c. The 
judgment is, that the plaintiff recover the damages assessed, 
&c., with costs and that “a writ of restitution be issued to the 
plaintiff, &c.” ! 

The damages are laid both in the writ and deélaration, at 
“ five hundred dollars,” while those assessed by the jury, exceed 
eleven hundred. 

In the record, we find the following entries; the first made 
at October Term, 1834, the latter, at April Term, 1835. 








v. execution, in this cause, and for sufficient 
Gabriel Bumpass. ) cause appearing, it is considered that said 
execution be quashed.” 


“John Webb, | Motion by the defendant to quash the 


v. 
Gabriel Bumpass, 


tion sustained, with defendant’s paying 
the costs of this Term.” 


“ John Webb Motion to set aside a non-suit and mo- 


These are the only parts of the record brought to the view 
of the Court by the assignment of errors. 
The plaintiff assigns for error: 
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1. The Court improperly admitted the evidence objected 
to, as shewn by the bill of exceptions. 
2. The Cott erred in refusing the instruction asked for, and 
also in the charge given,to the jury. 
3. The verdict and judgment do not describe the land sued 








for. ' 
e 
4. The damages assessed by the jury, exceed those laid in 


the writ and declaration. - ; 

5. The execution being quashed, the title of the plaintiff was 
itself extinguished. 

6. It was irregular to tax the defendant with costs upon set- 
ting aside a non-suit on plaintiff’s motion. 


Peters, for plaintiff in error. 
McCuvne, for defendant. 


COLLIER, C. J.—1. In respect to the admission of the re- 
cord of the cause in which the execution issued, under which 
the defendant in error purchased, we can discover no error. 
There was no necessity for producing the sheriff’s deed to the 
premises, in order to let in proof of the record; conceding that, 
that paper was an essential link in the chain of title, yet its 
non-production, did not warrant the exclusion of other evi- 
dence material and pertinent. The plaintiff in error could 
not have been prejudiced, for it was entirely competent for him 
to have asked the Court to instruct the jury as to the legal ef- 
fect of evidence; and if he deemed it necessary to his protec- 
tion, he should have called upon the Court to charge them, that 
in the absence of the deed, the case had not been made out. 

It may be observed, that the plaintiff in error, was the de- 
fendant in the execution referred to, and that the land now in 
dispute, was. sold as his property. Now it may be true, that 
where one is seeking to recover upon a title acquired by pur- 
chase at a sheriff’s sale, he should show a judgment, yet that 
principle is not applicable to a case circumstanced as the pres- 
ent. Here, the objection is not that there was’no judgment, 
but, that the judgment had been suspended in its operation by 
an injunction, which for any thing appearing to the contrary, 
is still in full force. The injunction did not vacate the judg- 
ment, it merely inhibited its execution, until the case should be 
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passed,on by a Court of Equity. Should an execution issue in 
the meantime, is despite of the injunction, it would not be void, 
hut merely voidable, and a sale under such process before it 
had been vacated by the judgment @f a Court, would confer 
upon the purchaser a good title. The injunction bond was not 
essential to charge the plaintiff in error, because,as we have seen, 
independently of it, there was a judgment against him. The 
non-production then, of the proceedings in Chancery, could not 
at all prejudice, the right of the plaintiff below to recover. 

2. The idea that the defendant, in an action to recover the 
possession of land, and damages for its occupation, is not charge- 
able with damages beyond the period of his actual possession, 
where he ceases to occupy pending the suit without notice to 
the plaintiff, is clearly indefensible. The plaintiff is not bound 
to know, whether the land continues to be occupied, nor if the 
possession becomes vacant, pending the litigation, is he obliged 
to inquire, whether, the defendant in removing from it, intends 
to relinquish to him the title and possession. But if the defen- 
dant would put an end to further controversy, it is very easy 
for him to cause a disclaimer to be made in open Court, or in 
some other manner to renounce his title, and yield to the 
plaintiff the possession ; when this is done, he may insist upon 
an abatement of damages, at least after the close of the current 
year. 

3. The omission to describe the premises in question, in the 
verdict and judgment, is unimportant. They are described with 
sufficient particularity in the declaration, and to that the ver- 
dict and judgment must be understood to refer. True, the judg- 
ment entry is eminently informal, but it is sufficient t> inform 
us what the Court intended to do, and is conclusive of the mat- 
ters in controversy. 

4. It is objected that the damages laid in the delaration, did 
not authorise the assessment made by the jury. The precise 
question raised by this objection, was made in Campbell v. Jud- 
son, at June, 36. There, the damages were laid at two thou- 
sand dollars, and the jury assessed them at five thousand one 
hundred and twenty dollars. The Court considered the case 
of McWhorter v. Standifer, (2 Porter’s Rep. 519,) as decisive of 

the question, and consequently affirmed the judgment of the 
Circuit Court, without a written opinion. 
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5 and 6. In respect to the entries in the record, quashing an 
execution, and setting aside a non-suit and charging the defendant 
with the costs of the term, it may be said, that unexplained as 
they are, it is difficult to understand them. The record no 
where informs us, that an execution had issued in this cause, and 
it is insisted that we must intend, that the execution referred to, 
is the one under which the land in dispute was sold. Such an 
intendment, cannot, with propriety be made from the brief reci- 
talin the record. But even if it could, the plaintiff in error, 
would not be benefitted, as the quashing of an execution, will 
not necessarily divest a purchaser’s title. 

The record contains no entry of a judgment of non-suit, nor 
does it appear that an execution for the costs of a term issued 
against the plaintiff in error. It may then, in the absence of 
any thing to explain it, and under the influence of the rule, 
which makes all reasonable intendments in favor of the pro- 
ceedings of Courts of justice, be supposed that the entry was a 
mere correction of a decision of the Court, not then recorded ; 
and serves to show that the plaintiff should not have been non- 
suited, and that the defendant, for some default, should pay 
costs, not that the costs were the consequence of setting 
aside the non-suit. Or, it is possible, that there is a clerical er- 
ror in charging the defendant, instead of the plaintiff with costs, 
which the Circuit Court can correct. Be this as it may, we 
are strongly inclined to the opinion, that such an entry as that 
shown by the record, even though in itself erroneous, must be 
controlled and corrected in some other manner than by a writ 
of error, to revise the final judgment. 

This view is decisive of the case, and the consequence is, 
that the judgment of the Circuit Court is affirmed. 
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Gaines v. Berrne & McManon. 

1. No judgment can be rendered against a garnishee, on his answer, until judg. 
ment is obtained against the defendant in attachment. 

2. The statute contemplates the viva voee examination of the garnishee, in open 
Court; and although this may be dispensed with, and the answer re. 
ceived in writing, it is no part of the record, unless made so by bill of excep. 
tions, or incorporated into the judgment by a recital of its substance : when, 
therefore, the clerk sent up a writing, purporting to be the answer of the gar- 
nishee, which varied from the recital of the answer in the judgment, it was 
disregarded. 

3. Where two persons were garnisheed as co-partners, and apj eared and answer. 
ed, and the judgment was afterwards rendered against one, as surviving part. 
ner, this Court will presume the necessary proof was made, in the Court be. 
low, of the death of one of the firm. 


Error to the Circuit Court of Mobile. 


THIS was a suit commenced by attachment by the defend- 
ants in error, against one George W. Gresham, in which the 


plaintiff in error, and one James Fitzsimmons, were summoned 
as garnishees, by the style of Gaines & Fitzsimmons. The 
sheriff returned that he had served the garnishment, both on 
Gaines and Fitzsimmons. Fitzsimmons appeared at the return 
and answered, which is inserted in the record sent up, and is 
to the following effect: “ James Fitzsimmons, one of the firm 
of Gaines & Fitzsimmons, answers on oath, that he is indebted 
to the defendant, in the sum of six hundred and eighty-five 
dollars fifteen cents.” 
Signed, James Firrzsimmons. 

At the same term, a judgment was rendered on the answer, 
against Gaines & Fitzsimmons. 

At the succeeding term of the Court, a judgment was obtain- 
ed by the defendants in error, against the defendant in the at- 
tachment, and at the same term a judgment was rendered 
against the garnishees, as follows: “This day came the plain- 
tiffs by attorney, and on motion of the plaintiffs, it is considered 
by theCourt, that the plaintiffs recover from the said Gaines sur- 
viving partner as aforesaid, the sum of six hundred and eighty- 
five dollars, fifteen cents, being the amount specified in their 
answer, filed at the Spring Term, 1839, of this Court, in obe- 
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dience to a summons of garnishment, as in the case of the said 
plaintiff against the said George W. Gresham,” &c. 

From this judgment, Gaines has prosecuted this writ of error, 
and now rssigns for error : 

1. The rendition of judgment at the Spring Term, 1839. 

2. The Court erred in rendering judgment against the gar- 
nishees without it being shown that they were liable. 

3. The Court erred in rendering judgment against the appel- 
lant at Spring Term, 1840. 

4. The Court erred in rendering judgment twice for the same 
demand. 


Stewart, for plaintiff in error. 
Apams and Peck, contra. 


ORMOND, J.—The first judgment which was rendered 
against the garnishees, was rendered too soon. There is no 
authority to render judgment against the garnishee upon his 
answer, until a judgment is obtained against the defendant in 
attachment, that being the only authority for condemning the 
money inthe hands of the garnishee. This judgment is there- 
fore of no effect, and cannot prejudice the garnishee. 

The final judgment which was rendered against the garni- 
shee, after judgment against the defendant in attachment, is 
now resisted on the ground of the want of authority to render 
a judgment against the firm of Gaines & Fitzsimmons, upon the 
answer of Fitzsimmons, admitting that he individually was in- 
debted to the defendant in attachment. This objection would 
probably be fatal to the judgment, if we could consider the 
answer of Fitzsimmons, a part of the record. The statute 
contemplates a viva voce examination of the garnishee, in open 
Court. In practice, we know that this is frequently dispensed 
with, and that the garnishee makes his answer in writing. 

But whether the answer is made in one mode or the other, it 
is not a part of the record, unless made so by bill of exceptions, 
or incorporated in the judgment by reciting the substance of 
the answer. The case, here then is a conflict between a judg- 
ment of the Court and an informal paper, which the clerk has 
sent up, but which is no part of the record. 

It is scarcely necessary to add, that we must give credence 
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to the record, and from that it appears that the plaintiff was ci- 
ted, that his co-partner appeared and answered, admitting the 
indebtedness of the fitm, to the defendant in attachment. The 
record does not disclose the death of Fitzsimmons, further than 
it may be’inferred from the rendition of judgment against the 
plaintiff, as surviving partner; but as no exception is taken, we 
must presume the necessary proof was made in the Court be- 
low. The appearance of the party rendered a judgment nisi, 
unnecessary, and the final judgment was properly rendered. 
We can perceive no errorin the record and the judgment 
must therefore be affirmed. . 


Macon AND STEPHENS v. Owen. 


1. In proceeding by writ of ad quod damnum, to establish a mill, its location 
should be ascertained, either by the inquest or the judgment of the Court, with 
sufficient certainty of description to enable a surveyor to find the place desig: 
nated, Nothing can be claimed under a grant to build a mill in number seven, 
of township nineteen, of range twenty-five ; as the location is not sufficiently 
definite. 

2. Where a writ of ad quod damnum was sued out on the seventh of Septem 
ber, 1836, returnable to the next term of the Orphans’ Court, (which holds its 
sessions monthly) and no proceedings are had on it until the next February, 
it isto be considered as abandoned, and a grant to build a mill, afterwards 
made on this writ, will not over-reach a grant made to another, who sued out 
his writ in December, 1836, and prosecuted it without delay, so as to obtajn a 
judgment in January, 1837. 


Writ of error to the Circuit Court of Macon county. 


ACTION on the case, for overflowing a mill erected by the 
plaintiffs. The defendant pleaded not guilty, and a verdict 
was found in his favor, on which judgment was entered. — 

A bill of exceptions was sealed at the trial, at the instance 
of the plaintiffs, which discloses that they gave in evidence the 
exenplification of certain proceedings had in the County Court 
of Macon county, on a writ of ad quod damnum, sued out by 
them on the 5th day of December, 1836, and returnable to the 
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next Orphans’ Court. A jury was summoned, who returned 

their inquest, which states as follows: “ We, the jury, being 

duly summoned, and being sworn, have examined particularly, 
the creek, its banks, descent, &c. on the south half of section 

six, township nineteen, of range twenty-five, in Macon county, 

and agree fully in saying, that Pleasant Macon and Solomon 

Stephens shall have liberty to erect a saw or grist mill, or 

both. ' 

Messrs Macon and Stephens own the land on both sides the 
stream; the pond will be small, the banks high, consequently, 
not at all a nuisance to the settlement, and interfering with no 
person, either by overflowing land, orchard, lot, dwelling or 
curtilages. We find no damage accruing from the erection of 
said mill or mills, to be built on the lower shoal on said creek, 
on the south half of section six, as above described. 

In witness whereof, &c. 

The writ and inquest were returned to the Orphans’ Court 
of said county, on the first Monday of January, 1837, and the 
Court then made an order, which, after reciting the proceed- 
ings by the sheriff and jury, proceeds thus: “ And the Court 
being sufficiently advised in the premises, and it appearing that 
the facts in said inquest are correct,—it is ordered and deter- . 
mined that the said Pleasant Macon and Solomon Stephens 
have liberty to build a mill on the said south half section six, 
&c. in Macon county.” 

The defendant gave in evidence the exemplification of cer- 
tain other proceedings had in the same Court, on another writ of 
ad quod damnum, sued out at his instance, on the 7th day of Sep- 
tember, 1836, returnable to the next term of the Orphans’ Court. 
This was executed on the 24th of the same month, but no pro- 
ceedings were had by the Orphans’ Court on the writ and in- 
quest until the first Monday of February, 1837; at which term 
the inquest was returned with the writ. The inquest is stated 
in these terms: We, the jury, do certify that we have examined 
a mill shoal, according to the order granted to Robert Owen, 
of Chambers county, and believe it to be to the benefit of the 
public, and grant him leave to erect a set of mills on number 
seven, in township nineteen, of range twenty-five, in Macon 
county, and to put a dam onthe same, to be ten feet high; and 
further, have given to Pleasant Macon the sum of fourteen dol- 








118 ALABAMA. 
ena A Macon and Stephens v. Owen. 








lars and fifty.cents, the damages assessed by us. Whereupon, 
it appearing to the Court that the said jurors were sworn and 
charged by the said sheriff, impartially and to the best of their 

skill and judgment, to view the lands upon which it was propos. 
ed to erect said mills, to examine the lands above and below, 
the property of others, which might be overflowed, to say what 
damages it would be to the several proprietors, offices, curtila- 
ges or gardens, thereunto belonging, or orchards, would be over- 
flowed; to inquire whether, in their opinion, the health of the 
neighbors would be endangered by the stagnation of the waters. 
And the Court being sufficiently advised in the premises, and 
it appearing further that the facts in the inquest are correct.— 
It is, therefore, ordered and determined, that the said Robert 
Owen shall have leave to build the mills on the said number 
seven, in township nineteen, of range twenty-five, in Macon 
county. 

The plaintiffs proved that they erected their mill and dam at 
the place, on the south half of section six, which was received 
by the jury, and recommended by them in their inquest. 

The defendant subsequently erected his dam and mill, and it 
was jn evidence that when he raised a head of water, the plain- 
. tiffs mill was drowned: 

On this state of facts, the Circuit Court instructed the jury, 
that so far as this action was concerned, the right of the defen- 
dant to build and enjoy his mill, was superior to that of the 
plaintiffs, and would protect him against an action for nuisance 
arising from such building, unless the fourteen dollars and fifty 
cents were assessed for the interest of the plaintiffs, on their mill 
shoal, or something connected with it. 

The plaintiffs excepted tothis charge. Other evidence was 
before the jury, and other charges given, whichit is unnecssary to 
cet out, as the opinion of the Court turns on that already stated. 


Pxrck, for the plaintiffs in error, cited Hendricks v. Johnson, 
5 Porter, 208; and Johnson v. Hendricks, 6 Porter, 472; Ai- 
kin’s Digest, 324; ib. 2d. ed. 577. 

CAMPBELL, contra. 


GOLTHWAITE, J.—1. The relative rights of different pro- 
prietors of the soil to the use of water flowing by the same 





JUNE TERM, 1841. 119 


Macon and Stephens v. Owen. 








stream, through their respective domains, was considered by 
us in the case of Hendricks v. Johnson, 6 Porter, 472. 

In the case now to be examined, it appears that the plain- 
tiffs occupy 2 p@sition on the stream more favorable than is pos- 
sessed by the defendant, inasmuch as they are nearer to its 
source. The former have, therefore, a right to a remunera- 
tion for the damages they have sustained by the act of the lat- 
ter, in overflowing their mill, unless this right has been divested 
in the manner allowed by the statute. 

The defendant insists that such is the effect of the proceed- 
ings had in the Orphans’ Court uf Macon county, on the writ of 
ad quod damnum, sued out at his instance. We think, howe- 
ver, that no right whatever, has been vested in him: and for 
two reasons: first, the inquest of the jury and the judgment of 
the Court, is entirely too indefinite. The inquisition returned 
with the writ, certifies that the jury examined a mill shoal, ac- 
cording to the order granted, and gave hitn leave to erect a 
set of mills on number seven, of township nineteen, of range 
twenty-five, in Macon county. The judgment of the Court is 
not more definite, It is perfectly clear that this grant, if avail- 
ble at all, gives to the defendant the privilege of erecting his 
mills at any place on the creek, within the compass of one mile, 
as that is the Jength of a section of land. We do not consider 
the statute as authorising the Orphans’ Court, to make so inde- - 
finite a grant. 

The 4th section of the act of 1812, which prescribes the 
mode to be pursued, when the applicant for the writ of ad 
quod damnum is the owner of the land on both sides of the 
stream, refers to the first and second sections of the same act. 
These, when examined, are found to contain precise directions, 
with respect to the location of the abutments for the mill, where 
the applicant is not the owner of the lands on both sides. The 
jury is to’ view the lands proposed for the abutment, and to lo- 
cate and circumscribe by certain metes and bounds, one acre 
thereof, having due regard to the interest of both parties. Ai- 
kin’s Digest, 324. We have already held, in the case before 
cited, that the act referred to, not only confers, but also divests | 
rights ; and it is in many cases, of much importance, that the 
precise location of the mills proposed to be erected, should be 
ascertained, as otherwise, collisions might frequently happen 
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between contiguous proprietors, especially, when the descent 
of the stream is great within a short distance. The location 
then, in our opinion, -should be ascertained, either in the in- 
quest or by the judgment of the Court, with syfficient certain- 
' ty of description, to enable a'surveyor to find it. 

Second. The proceedings at the instance of the defendant, 
were commenced, by issuing the writ on the 7th day of Septem- 
ber, 1836. ‘This writ was returnable to the then next stated 
term of the Orphans’ Court, but was not then returned, nor was 
any further proceedings had on it by the Court, until the first 
Monday of February, 1837. Inthe mean time, the plaintiffs 
had proceeded without delay, and after the defendant might be 
presumed to have abandoned his application, by reason of his 
delay in prosecuting his writ. We entertain no doubt that the 
prior application, if prosecuted without delay, would have con- 
ferred the right; indeed, it was so determined in the case of 
Hendricks v. Johnson, before cited; but here, the defendant vo- 
luntarily abandons his writ, and can have no claim now to be 
considered as having first appropriated the statutory right. It 
may be remarked, that the inquest taken at the instance of the 
plaintiffs, designates the location of their mills at the lower 
shoal on the creek, in the south half of section six. 

This leads to the conclusion that the Circuit Court erred in 
instructing the jury that the right of the defendant was superior 
to that of the plaintiffs. 

For this error, the judgment is reversed, and the case re- 
manded. 
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Ice v. Mannine. 


1. A recital or memorandum copied into the transcript sent to the appellate 
Court, but which does not appear to have been a part of the record in the in- 
ferior Court, will not be so regarded on error. 

2. A writ issued against two, but was executed on one only; the judgment entry 
recites that the parties came by attorneys, ‘* and the defendant withdraws his 
plea,” and a judgment was rendered against the defendant, without designat- 
ing him by name: Held, that it nust be considered as a judgment against the 
defendant only, who was served with process. 


Writ of error to the Circuit Court of Marshall. 


THIS was a proceeding by petition and summons at the suit 
of the defendant in error, to recover the sum of two hundred 
and thirty-five dollars and eleven cents, due by a promissory 
note, made by the plaintiff and one Robert Dickey. ‘The tran- 
script, alter setting out the petition, and the certificate of the 
clerk that the same was filed in his Court, contains a memoran- 
dum in these words: “And on the back of the aforesaid note, 
is the following credit: “Received March 8, 1839, seventy- 
nine 50-100 dollars. R. J. MANNING.” 

The process was executed on the plaintiff in error, and as to 
Robert Dickey, was returned “not found.” A judgment was 
rendered as follows: 

“R. J. Manning v. Robert Dickey & Andrew Ice. 

“Came the parties by attorneys into Court, and the defendant 
withdraws his plea by him heretofore pleaded, and now says 
nothing in his defence. It is, therefore, considered,” &c. 

Ice alone sues out a writ of error, and hefe'assigns for error : 
First, that the judgment was rendered for more than was due. 
Second, that although both the defendants in the summons ap- 
peared, yet judgment is rendered against only one, without dis- 
tinguishing which one. 


Hopkins, for plaintiff in error. 
No counsel appeared for defendant. 


COLLIER, C. J.—In respect to the evidence of a partial 
payment upon the note, as shewn by the transcript, it cannot 
8 
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be regarded as a part of the record, but it must be considered, 
as it doubtless is, a mere memorandum of the clerk, copied from 
the note on file in his office. 'Thisis indicated as well from the 
absence of any statement connecting it with the record, as from 
its entire diseconnection with any thing preceding or follow- 
ing it. 

The commencement of the judgment entry, would seem to 
show that both the defendants sued, did appear, and upon the 
recital of the fact, a judgment against both would have been 
regular. Gilbert, e¢ al. v. Lane, 3 Porter’s Rep. 267. But the 
succeeding part of the entry limits the generality of the terms 
employed, aud taken in connection with the sheriff’s return, 
shows what parties appeared, and against which of the defen- 
dants the judgment is rendered. 

In Rivers v. Loving, 1 Stewart’s Rep. 395, the writ issued 
against two, and was executed on one only. ‘The declaration 
was against both, and plea by “the defendant,” in the singular 
number, without distingushing which, and issue thereon; the 
Court held, that it was only the appearance of the defendant 
served with process. ‘True, this case is not precisely anala- 
gous to the one at bar, yet in principle, it is not distinguishable. 

If the second error assigned were fatal to the judgment, it 
would not avail here, for it asserts that the judgment is so un- 
certain, that it cannot be known against whom it is rendered. 
If this be the case, how could the defendant have sued out a 
writ of error, does not that writ issue upon the allegation, that 
he is injured by the judgment against him; and if the judg- 
ment were so uncertain, as it is insisted to be, the writ of error 
should be dismissed, and the defendant be left to his superse- 
deas. But we think the plaintiff in error is the party who is to 
satisfy the judgment of the Circuit Court; and consequently it 


is affirmed. 
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Brumsy v. Smiru. 


1, Whe-e a workman agrees to complete the carpenter’s work on a house, and to 
receive a certain sum on the completion of the work—his employer furnishing 
the materials—and the house and materials were destroyed by fire, without 
the fault of the workman—the house being in the possession of the employer, 
Held, that the workman could not recover a pro rata compensition for the 
work actually done. 


Error tothe Circuit Court of Montgomery county. 


THIS was an action of assumpsit commenced in the Court 
below. by the defendant in error against the plaintiff in error. 

The declaration contains a special count upon an agreement 
between the parties,and the common counts. The defendant 
below demurred to the ‘special count of the declaragion, which 
being overruled by the Court, the jury under the general issue, 


found a verdict for the plaintiff below. Pending the trial, a bill 
of exceptions was taken to the opinion of the Court, by which 
it appears that-an agreement between the parties in writing 
was offered inevidence, by which the defendant iperroragreed 
to complete the carpenter’s work on a house of the plaintiff in 
error, for the sum of four hundred and thirty-seven-dolars, to 

be paid when the work was completed; the materials to be 
"furnished by the plaintiff in error. 

It was proved, that a ——. before the work might have 
been completed, the house was destroyed by fire; the materials 
having been furnished by the defendant below. Evidence was 
also offered, conducing to show that the defendant below, who 
was in possession of the house, caused the _burning-of the house 
by hig neglect. 

Upon this testimony, the defendant below moved the Court 
to charge the jury, that if they believed from the evidence, that 
the plaintiff had contracted according to the terms of the agree- 
ment, and that.all the work specified in the agreement had not 
been done according to its terms, that the plaintiff could not re- 
cover for the work actually done by him, unless he had been 
prevented from the performance of it by the burning‘ef the | 
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house and materials; they must also believe from the evidence, 
that the burning was occasioned by the acts or neglect of the 
defendant, or that the plaintiff could not recover for the work 
actually done ; which charge the Court refused to give, and 
charged that if the jury believed that a portion of the work had 
been executed by the plaintiff according to the terms of the con- 
tract, by which the defendant was to furnish the materials, that 
the plaintiff was entitled to recover the worth of the work ac- 
tually done by him, on the materials so furnished, although the 
whole of the work specified in tae contract, had not been com- 
pleted; and under the state of facts above supposed, the cir- 
cumstance of the burning of the house, or materials before the 
completion of the work, whether the fire was occasioned by 
the act or neglect of the dgfendants, or by any other means, 
without his agency, could not affect the right of the plaintiff to 
recover. ‘T'o the refusal to charge, and to the charge given, 
the defendant excepted, and now presents the questions of law 
which arisg thereon, to this Court for revision. 


Go.ptuwarrte, for the plaintiff in error, insisted that by 
the contract, the defendant in error was not to be entitled to 
compensation until he completed the work, unless prevented by 
the act of the plaintiffin error. He cited 3 Taunt. Rep. 52; 
6 Term Rep. 321; 7 ib. 381; 9 Barn. & Cress. 92; 8 East, 438; 
2 Salk. 65; Chitty’s Con. 273, 9 Mass. 78; 2 Mass. 155; 5 ib. 
395; 4 ib. 101; 8 Cowen, 457; 4Conn, 3; 2 Penn. 454; Chitt. 
131-273 ; 10 East, 530; 2 Camp. 57. 

Darean, contra, cited Story on Bailments, 285; 3 Burr. Rep. 
1892; 2 ib. 882; 3 Johns. Rep. 518. 


ORMOND, J.—As no objection was made to the judgment 
of the Court overruling the demurrer to the first count, we have 
not thought it necessary to examine it. 

j f It is certainly true, that when by the terms of a contract, a 

| given duty is to be performed, the performance is a condition 
precedent, and although performance may be prevented | by i in- 
evitable accident, a pro rata compensation cannot be recover- 
ed for the services actually performed. Of this principle, the 
| case of Cutter v. Powell, 6 Term Rep. 320, furnishes a full i+ 
~ Justration. 
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“The facts were, that Cutter shipped on board a vessel, as 
second mate, and received from the master the,following obli- 
gation: “I promise to pay Mr T. Cutter the sum of thirty 
guineas, provided he proceeds, continueg and does his duty as 
second mate in the ship Goveynor Parry, from hence to Liver- 
pool.” During the voyage, po the ship arrived at Li- 
verpool, Cutter died, and the action was brought by his ad- , 
ministrator, to recover the value of the services actually ren- 
dered. The Court held, he could yot recover on the ground 
that performance was by the terms of the. contract, a condition 
precedent to a recovery, and thgt it was,no answer to the ob- 
jection that he was prevented by inevitable accident from per- 
forming his contract. 


So, if a workman undertakes to build_a_house, to be paid on) | | 
its completion, he cannot demand payment until he has ral 


plied with his contragt,by building the h6use, and if it should 
be destroyed by inevitable accident, it will be his loss. 

In this case, it was feontended by the counsel] for the defen- 
dant in error, that this was distigguishable from the class of 
cases we have been considering ; that it was the hire of labor 
and services, as the employer was to furnish the materials, and 
that, “if while the work is doing, the thing perishes by internal 
defect, by accident or superior force, without any default of the 
workinan, the latter is entitled to compensation to the extent of 
the labor actually performed.” ( 

Judge Story. in his work on Bailment, at page 278, admits 
that the rule is as above stated, by the civil law, where there is 
nq contract postponing the time of payment to the completion 
of the work, and such he intimates would be the rule at com- 
mon law; that such is the rule of law, is shown by the case of 
Menetone v. Athawes, 3 Burrows’ Rep. 1592, which was an 
action by a ship-wright, for work and labor done, and materials 
found,.in repairing the defendant’s ship. The facts were, the 
ship was in the dock of the plaintiffs, to be repaired, and when 
only three hours work were wanting to complete the repairs, 
a fire happened in an adjacent brew house, was communicated 
to the dock, and the ship was destroyed. The dock belonged 
to the ship-weight, and the owner of the ship had agreed to pay 
£5 for the use of it. The plaintiff obtained judgment. In 
that case, itis to be observed, there was no €ontract to per- 





/ 
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form the work at a specific_price, and the recovery was had 
on the implied_promise to pay the value of the work and labor, 
and materials furnished.- In this case, the defendant in error 
agreed to complete the carpenter’s work ona house of the plain- 
tiff in error; the materials to be furnished by the plaintiffin er- 
ror, in consideration of which, he agreed to pay the defendant 
in error four hundred and thirty-seven dollars, “to be paid 
w e.work was eted” A few days before the com- 
pletion of the work, the house was consumed by fire, whilst 
the*plaintiff in error wasin possession. 
| (Here there was an_entire gpntract, and although it was la- 
ber to be performed on materials furnished by the employer, 
yet by its express terms, fhe Jabor was not to be paid for until the 
(work was completed ; and if this is rendered impossible, with- 
out the act of the employer, there can be no recovery for the 
iwork actually done.) ° . 
Mr. Justice Story, after examining this question at some 
length, comes to the same conclusion. It would seem (he 
jsays) that by the commealgw, in such a case, independent of 
/any usage of trade, the workman would not be entitled to any 
j | compensation; and that the rule would be, that the thing should 
‘perish to the employer, and the work to the mechanic; for the 
, }contract by the job would be treated as an entirety, and should 
‘} be completed before the stipulated compensation would be 
due.” ) Story on Bailment, 278; sec. 426, b. 2d edition. 
From these considerations, it appears that the Judge erred 
in his charge to the jury, and the judgment is, therefore, revers- 
ed, and the cause remanded. 
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CunnincHamM v. GREEN. 


1. A Justice of the Peace has the power to supply the loss of any paper relating to 
a cause pending before him. 

2, Acomplaint in a suit fora forcible entry, is not insufficient, because it seeks 
to recover a messuage, with the appurtenances, knowh as the South half of ° 
Section twenty. Such a description of the land is ample; and the judgment, 
ifa recovery is had, may be to recover the half scction; as thatis the name 
by which the messuage is known. 

3. An allegation of seizen in fee in the plaintiff,and an assertion that the defen- 
dant entered and disseized, and put out the.plaintifffrom the peaceable posses- 
sion of the lands described, is a sufficient averment of possession. 

4. The defendant in an action for a forcible entry, can not introduce evidence to 
shew that the land in controversy isa part of the public domain, for the purpose 
of contradicting the allegation of the plaintiff that he is seized in fee. 

5. Nor is such evidence admissible to show that the plaintiff was not in possession 
at the time ofthe entry. The fact, if admitted, has a tendency to elucidate 
the question as to the possession, which is alone in issue. 


Writ of error to the Circuit Court of Macon county. 


ACTION of forcible entry, commenced before a justice of the 
peace. The plaintiff had judgment, and afterwards the defen- 
dant removed the case, by certiorari, into the Circuit Court, 
where he assigned for error, that the justice of the peace erred, 

1. In admitting the plaintiff to substitute a complaint; the 
substituted paper not purporting to be a copy of the original. 

2. In excluding evidence offered by the defendant, to prove 
the land in controversy was a part of the public domain. 

3. In rendering judgment on an insufficient complaint. 

4, In rendering judgment on a verdict not responding to the 
issue. 

5. Because the verdict and judgment should have been in fa- 
vor of the defendant. 

The Circuit Court affirmed the judgment, and the defendant 
assigns as error, that it should have been reversed. 

The record shows that the plaintiff on the day of the trial 
before the justice, made, signed and filed a complaint, in which 
he alleges that he “on the 7th December, 1839, was seized in 
fee of a certain messuage, with the appurtenances, lying and 
situate in the county of Macon, and State of Alabama, known 
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as the south half of section twenty, in township sixteen, of 
range twenty-two, and being so seized thereof, the defendant 
afterwards, on the same day, at the county aforesaid, with 
force and arms, unlawfully did enter, and him the said plain- 
tiff, from the peaceable possession of the said messuage, with 
the,appurtenances aforesaid, then and there, with force and 
arms, and with strong hand, unlawfully did disseize and 
put out,” &c. On this complaint, the justice indorsed: “ This 
complaint, filed in my office this day, but one of the same na- 
ture was filed previous to the third day of January, 1840; | 
mean by the word return, the plaintiff filed his complaint, say- 
ing that the defendant had trespassed as mentioned, on the land 
as described within, and that said lands were his.” 

The defendant objected, in writing, to the substitution of the 
complaint, which appears for the original ; but the objection 
was overruled. The defendant then pleaded the general issue. 

After the plaintiff had introduced his evidence, the defen- 
dant offered proof, to show that the lands described in the com- 
plaint, was a part of the public domain; this was offered in evi- 
dence to controvert facts alleged by the plaintiff, and in order 
to justify the taking and continuing in possession of the said 
half section, which the plaintiff was not in the actual possession 
of, and which he had not subdued. The plaintiff objected to 
this evidence, and the justice of the peace excluded it on the 
ground that it would be inquiring into the merits of the title. 

The jury found for the plaintiff in general terms, and the 
justice rendered judgment, that he recover of the defendant the 
possession of the said half section of land, and the costs. 


Bascom, for the plaintiff in error, insisted that the paper sub- 
stituted, was not shown to be a copy of that stated by the jus- 
tice to be mislaid, and the law does not warrant the course 
pursued in this case. 

If, however, the justice of the peace could authorise a substi- 
tution, the complaint is insufficient, as it does not allege any 
possession of the land by the plaintiff, and the said messuage 
will not include, nor does it mean a half section of land. Ad- 
mitting that this action will be to recover a messuage, it does 
not follow when such is declared for, that a judgment can be 
rendered for the recovery of land. 
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The evidence rejected was admissable; it was offered to 
counteract facts alleged by the plaintiff; he alleges seizen, and 
this mignt be either a seizen in fact or in law; if the latter, then 
an actual possession of part, might be extended to cover all for 
which he had title, and in such a case the defendant was author- 
ised to controvert the fact, by shewing title in the United States. 
People v. Nelson, 13 Johns. 340. 


‘ 


No counsel appeared for the defendant in error. 


GOLDTHWAITE, J.-—1. A justice of the peace has the 
same power to supply the loss of any paper relating to a cause 
pending before him, as is possessed by other Courts. In Do- 
zier v. Joyce, 8 Porter, 303; this power is said to be inherent “ 
in all Courts, and it results from the necessity, that,Courts shall 
proceed unimpeded by accident or design, to the final disposi- 
tion of all suits, on their merits. We will presume the justice 
of the peace was satisfied that the complaint filed at the trial, 
did not materially differ from the original; which he states to 
have been mislaid. 

2. It is insisted, however, that this complaint is insufficient 
in law, because it seeks to recover a messuage, with the appur- 
tenances, known as the south half of section twenty, &c.— 
We apprehend this objection savours of much subtlety, for 
however it may be true, that land cannot pass as appurtenant 
to land, it is very certain that a messuage may be known by 
one name as well as another, and therefore, we consider the 
description of the premises sought to be recovered, as amply 
sufficient. The judgment drops the term messuage, and deter- 
mines that the plaintiff shall recover possession of the land by 
its other description; but in so doing, does not, as supposed by 
the defendant, depart from the complaint. 

3. The complaint is said to be also defective, in not alleging 
positively and directly, that the plaintiff was in possession of 
the premises sought to be recovered. This objection is not 
sustained by the complaint, because, in addition to the allega- 
tion, that the plaintiff was seized in fee, it is also asserted, that 
the defendant entered with force and arms, and unlawfully put 
out and disseized the plaintiff from the peaceable possession of 
the lands described. This we consider as a positive averment, 
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that the defendant was in possession of the lands eae at 
the time of the unlawful entry. 

4. The principal question, and the only one perhaps, on 
which much reliance has been placed, is that raised by the ex- 
‘ clusion of the evidence offered before the jury. 

It sometimes happens, that the primary Courts are much em- 
barrassed by the production of evidence, which seems to them 
as introducing a question of title, when in reality, the only ob- 
ject and effect of the evidence is, to show the manner and extent 
of the possession. In this case, it is said, the evidence offered 
was introduced for the purpose of controverting facts alleged 
by the plaintiff; and in order to justify the taking and continu- 
ing in possession of some portion of the half section of which, 
the plaintiff was not in the actual possession at the time of the 
entry. The allegation of seizenin fee, was unnecessary to be 
proved, as is shewn by the case of Lecatt v. Stewart, 2 Stewart, 
474. The only matter in issue in such cases as this, is the pos- 
session, and it is immaterial whether it is connected with title 
or otherwise. The evidence was then, inadmissable, for the 
purpose of controverting this allegation, because, if it is per- 
mitted to bg disproved, a question is made which involves the 
title, in direct opposition to the words of the statute. 

5. It was equally inadmissable to show the fact of title being 
outstanding in the United States, as a justification of the entry. 
The plaintiff must have proved a possession, either actual, by 
having the land under his immediate control and dominion; or 
constructive, by being in the possession of a part of the tract, 
under color of title for the whole. Now, if the record in this 
suit had declared that the plaintiff made proof of his possession 
by the latter mode; it is apparent that the evidence offered by 
the defendant, had no tendency whatever, to disprove the case 
as made. It does not follow, because the United States is the 
owner of the land, that the plaintiff may not have had the pos- 
session ; nor could the jury be led to any conclusion, proper to 
this case, by such evidence. It was, therefore, properly re- 
jected. : 

No error is shewn in the record, and the judgment of the 
Circuit Court is affirmed. 
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Davis anp Brack v. Wuire. 


1. The act of 1824, “* concerning prisons and prisoners,” requires a prison-bounds 
bond, taken on process issued by a Justice of the Peace, to be filed in the Clerk’s 
office of the County Court ; and requires that Court, on motion, to grant judg- 
mentand award execution against the obligors; consequently, the Justice of 
the Peace has no right to entertain proceedings upon such bond. 


Writ of error to the Circuit Court of Barbour. 


Mr. Pecx, for the plaintiffs in error. 


No counsel appeared for the defendant. 


COLLIER, C. J.—A capias ad satisfaciendum, being is- 
sued by a Justice of the Peace of Barbour, against the body 
of George Rowlin, he was arrested by a constable, and com- 
mitted to the jail of that county; thereupon, the prisoner exe- 


cuted a bond, with Elisha Davis, his surety; conditioned 
to keep the prison bounds. This bond was endorsed, * forfeit- 
ed,” by the jailor; whereupon, the Justice who issued the ca sa, 
immediately issued a summons to Rowlin and Davis, to appear 
before him, and shew cause why execution should not issue 
against them, on the judgment in favor of the defendant in er- 
ror. On the return of the summons, the Justice rendered a 
judgment against Davis, from which he appealed, and executed 
abond with Black, as surety; conditioned, for the successful pro- 
secution of the appeal in the Circuit Court of Barbour. The Cir- 
cuit Court having given a judgment against the defendant and 
his security, they, joined in a prosecution of a writ to this Court 

The statute is explicit in requiring that where a prison- 
bounds bond is taken, in consequence of process issued by a 
Justice of the Peace, the “same shall be filed in the clerk’s office 
of the County Court;” and that “it shall be lawful for the 
Court, where such bond is lodged, upon motion of -the party 
fot whom such execution issued, to grant judgment and award 
execution against such person and his securities, &c., for the 
debt or damages, and costs,” &c. Aik. Dig. 351. 

There is no statute which authorizes the proceeding before 
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the Justice of the Peace: The Circuit Court should have quash- 
ed it, and for entertaining the cause, its judgment is reversed. 


Tompson v. WALLACE. 


1. Where an execution is returned, satisfied, the judgment is discharged ; and if 
garnishee process is afterwards issued against a debtor of the defendant in ex. 
ecution, it will be quashed, on producing the execution returned,satisfied. 

2. Where an execution has been levied, and the plaintiff is satisfied. by payment 
received through a stranger, who lends the money to the defendant in execu. 
tion, the judgment can not afterwards be the foundation of garnishee process. 


Writ of error to the Circuit Court of Autauga county. 


GARNISHEE process issued on affidavit of a stranger to 


the judgment under the provisions of the act of 1818. (Aikin’s 
Digest, 213, s. 1.) 

The garnishee appeared, and moved to quash the garnish- 
ment, because an execution issued on the judgment, had been 
returned satisfied, and the money paid over to the plaintiff be- 
fore the process in this case was issued. The plaintiff then 
proved by the sheriff, that the property of the defendant in ex- 
ecution was levied on to satisfy the execution, which he after- 
wards returned ; that one Amos C. Baker, gave to the defen- 
dant a drafton the sheriff for one thousand dollars, then owing 
to him by the sheriff, and the defendant transferred certain notes 
to said Baker, as collateral security for the said draft. The 
sheriff took up the draft,and received the remaining portion of 
the sum due from the defendant. He afterwards paid the 
plaintiff, the entire amount of his execution. It was also prov- 
ed, that when the draft was given, that Baker requested the 
sheriff to keep the execution open. It was further proved, that 
the plaintiff afterwards assigned the judgment to said Baker. 
On these facts being disclosed, the plaintiff moved the Court 
that the sheriff might be allowed to amend his return on the 
execution, to correspond with the facts stated; which was re- 
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fused by the Court, and the garnishment was quashed. The 
defendant excepted to this course, and at his instance, a bill of 
exceptions was signed and sealed. He now assigns for error, 


that the Circuit Court erred in quashing the garnishment ; and 
also, in refusing to allow the sheriff to amend his return. 


CampBELt, for the plaintiff in error. 
Harris, contra. 


GOLDTHWAITE, J.—1. The judgment was discharged 
by the satisfaction of the execution, and no garnishee process 
could properly issue on it. The garnishee, when called in 
Court, to show cause why judgment should not be had against 
him, is certainly at liberty to show by the record, if it was 
conceded that he could not do it in any other way; that the 
process has been improperly issued, in consequence of the satis- 
faction of the judgment. This was shewn in this case, and 
therefore the garnishment was properly quashed. 

2. The proposed amendment of the return, would not have 
bettered the condition of the plaintiff. The facts stated show, 
that the execution was in fact discharged by those who were 
parties defendant to it, although the money was loaned to them 
by another. 

This seems to be an attempt to use the payment as a means 
to collect a debt due to the defendant in execution, in a more 
summary mode than can be obtained by suit in the ordinary 
way. 

The Cifcuit Court very properly refused to countenance it. 

Let the judgment be affirmed. 





ALABAMA. 
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Norwoop v. Rossrrer. 


1. A promise in writing, by N and A to R, to discharge, pay, and satisfy cer. 
tain debts due by R and A, as partners, is not within the act of 1818, autho riz- 
ing a discontinuance, when the writ is not executed upon all the defendants 
and therefore, a discontinuance in such case, as to one, is a discntinuance of 
the action. 


Error to the Circuit Court of Wilcox. 


THIS action was commenced in the Court below, by attach- 
ment, by the defendant in error, against the plaintiff in error, 
and one Edwin Allen, on an instrument of writing not under 
seal; by which the latter agreed to discharge, pay and satisfy, 
certain debts due by the defendant in error, and the said Allen, 
under the firm of Rossiter & Allen. The attachment was le- 
vied on the property of the plaintiff in error alone, but the de- 
claration is against both the plaintiff in error and Allen. A 
discontinuance was afterwards entered as to Allen. The 
plaintiff below had judgment, from which this writ of error is 
prosecuted by the defendant, who among other things, now 
assigns for error, the discontinuance of the suit. 


Epwarps, for plaintiff in error. 
a 


ORMOND, J.—The instrument sued on in this case, is not 
embraced in the statute of 1818, (Aikin’s Digest, 267,) by its 
terms, as it is neither a “bond, bill, covenant or promissory note.” 
If the question was open in this Court, we should be inclined 
to think this case within the equity and meaning of the statute, 
though without the letter; but we feel ourselves precluded from 
putting that construction on it, by the decision of this Court, in 


Thompson v. Saffold, (2 Stewart, 494,) and Tindall v. Collins, 
(2 Porter, 17,) which cannot be distinguished from this case. 


As by the common law, the discontinvance of a a co-defendant 
who was a proper party, was a discontinuance of the entire ac- 
tion; and as this case is not provided for by the statute author- 
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ising discontinuances in certain cases, the judgment must be 


reversed. 


Ticknor v. Tue Brancn Banx at Montcomery. 


1. In a summary proceeding, by motion, at the suit of the Bank, it is not neces; 
sary that the notice should be served thirty days before the commencement of 
the term of the Court, or that the motion should be made on any certain day, 
unless perhaps, the notice in this respect is special. 

2. If the acceptor of a bill fails to pay it, at maturity, so that it is necessary to 
protest it in order to charge the drawer and endorser with damages, the accep- 
tor is liable to refund to the holder the notarial fees. 


Writ of error to the Circuit Court of Montgomery. 


J. A. Campsett, for the plaintiff in error. 
Peck, for the defendant. 


COLLIER, C. J.—Several of the causes assigned for error, 
were not noticed at the argument of this cause; consequently, 
we suppose that they were abandoned, and shall not now con- 
sider them. 

The judgment entry in Clements, e¢ al. v. The Branch Bank 
at Montgomery, (1 Ala. Rep. N. S. 50,) was adopted in the 
present case, aad that being regular, and containing every ma- 
terial allegation or recital, we cannot look to the previous 
proceedings for an error, on which to reverse, inasmuch as it 
does not appear, that any exception was taken in the Circuit 
Court. 

But if we were to scan the entire proceeding, we are not 
sure that we should discover any material irregularity. The 
notice does not indicate that the motion would be made on any 
certain day of the term; the plaintiff below might then have 
submitted it to the Court at any time after the expiration of 
thirty days from the period of its service. It is not necessary 
that a notice, atthe suit of a Bank, for judgment against its debt- 
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or, should be executed thirty days before the commencement 
of the term of the Court; nor is it necessary*that the motion 
should be made on any certain day; unless, perhaps, where the 
notice has prescribed a day on which it will be made. 

In respect to a judgment for the cost of protest against the 
plaintiff, who was sued as an acceptor, we cannot conceive any 
irregularity in this. True, so far as an acceptor is concerned, 
no consequences result to the holder of a bill from a protest for 
non-payment. But it is indispensable to the holder’s right to 
recover damages of the drawer and indorser, that he cause the 
bill to be protested. The failure of the acceptor to meet his 
engagement with promptness has imposed upon the holder this 
necessity, and he must be held liable to pay the holder all costs 
which his default has occasioned. 

It would not be pretended, but that the drawer and indorser 
would be bound to refund to the holder, the notarial fees, and 
that they might look to the acceptor for reimbursement. ‘This 
being the case, it is not conceived why the acceptor should not 
be primarily liable to the holder. 








In every view of this case, we are of opinion that the judg- 
ment of the Circuit Court should be affirmed. 
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Tue Mayor anp ALperMEN or Mosite v. YuILue. 


1, A power granted to the corporation of the city of Mobile, “ to license bakers, 
and regulate the weight and price of bread, and prohibit the baking for sale, 
except by those licensed,” is not contrary to the constitution of the State. 

2. A by-law made pursuant thereto, may be enforced by a reasonable penalty,— 
to be judged of by all the circumstances of the case. 

3. A penalty, to be reasonable, must be certain; a penalty, therefore, that the 
offender shall pay a fine not exceeding fifty dollars, to be recovered before the 
Mayor, &c, is void for uncertainty. 

4. Whether the penalty of a by.law, which condemns to forfeiture such bread as 
is of less weight than the ordinance requires and exacts from the baker, as the 
price of his license, a snm beyond what may be neccessary to compensate for 
issuing and registering it, can be supported—Quere. 


Error to the County Court of Mobile. 


This was acase agreed. The facts presented on the record 
are that the defendant in error is a baker in the city of Mobile; 
that a quantity of bread made by him for sale was condemned 
for being of less weight than required by the proclamation of 
the Mayor, made according to the ordinance of the Mayor and 
Aldermen—and fined twenty dollars.. From this judgment he 
appealed to the County Court, which reversed the judgment of 
the Recorder, from which the Mayor and Aldermen prosecute 
this writ of error. 

The ordinance of the city, relating to the assize of bread, 
passed the 28th of January, 1826, is part of the agreed. case. 
The Ist section provides, that no one shall carry on the busi- 
ness of a baker of loaf bread within the city, without obtaining 
a license therefor, for which he shall pay the sum of twenty 
dollars, and one dollar to the clerk, for issuing the same, and 
for carrying on the business of baking bread in the city with- 
out such license, a fine, not exceeding fifty dollars, is imposed. 

The 2d section requires all bread to be made of good and 
wholesome flour, and of such weight, as shall be from time to 
time prescribed; the loaves to be of the value of 12 1-2 and 6 
1-4 cents. 

Section 00, ‘requinay all bread to be marked with the initials 
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of the baker’s name, or in some other manner, to designate it 
with the price of the loaf marked thereon. 

Section 4th, requires the police constables to inspect bread 
and to sieze all such as shall be deficient in quantity or quality, 
and convey the same to the Mayor's office, who shal! condemn 
it for the poor, and may also fine the offender in a sum not ex- 
ceeding filty dollars. A second offence forfeits the license. 

The 5th section, prescribes the weight of bread, on a gradv- 
ated scule, according to the price of flour, and requires the 
Mayor to issue his proclamation as often as a change in the 
price of flour produces an alteration in the weight of the bread. 


Mr. CampseE.t, for the Corporation. submitted the case with- 
out argument, and cited 7 Cowen, 33. 585, 12 Pickering 184; 
7 Conn.; 1 Strange, 466; 1 Salk, 143; Chamberlain of London, 


5 Coke. 


B. F. Porter, for defendant in error, contended : 

1. The Legislature itself has no power to impose this re- 
striction. All power which the Legislature can exercise, must 
be derived; Ist, from the constitution of Alabama, in direct 
terms; 2, from an admitted extraordinary power, to enact 
laws for the general good, not forbiddenin the constitution—7 
Porter’s R. 293, 295, 296; 9 Dana, 17; 5 ib. 31, 33; 8 
Wheeler’s C. L. 244; 10 Wendell, 99 ; 2 Com. Dig, 284, 290; 
5 Cowen, 465; 8 Johns. R. 418; 1 Cowp. 269; 5 Cowen, 462; 1 
Dana, 460; 1 Wilson 233; 1 Lord Ray. 499; 7 D. & E. 543; 
3 Salk. 76~—ib. 77; 12 Modern, 686, 687; Latch. 546; 1 
Burrows, 16; 8 East. 185; 8 Coke, 129; Croke Eliz. 893; 1 
Wm. Blacks. 372; 4 Burr. 1921; 10 Co. 31; Hob. 211; Carth. 
482; 5 Mod. 439; Willes, 384; 3 Burr. 1856, 1859; 3 Salk. 193; 
3 Burr. 1847; 3 Wheeler’s C. L. 244, 245, 248, 249, 250, 254; 
3 Inst. 81; 3 Burr. 1862 ; 4 Black. 159; 1 Hawk. P. C. 231; I 
Burr. 14; 5 Cowen, 452; 3 Burr. 1862; Puffend. b. 8 ch. 5; Vat- 
tel, b. 1, ch. 20, sec. 246; Dana, 516; 9 ib. 517; 5 ib, 31; 1 
Burr. 14.16, 17. 

2d. The Legislature, if it hath such power, cannot delegate 
it. It is asovereign power, ifany. The Legislature can del 
egate to individuals a right to do particular acts, power to do 
which themselves, is incident to sovereignty. These last may 
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be carried out by its own officers, but cannot be vested in. the 
discretion of others: (1 Dana, 459; 3 Salk. 76.) ° 

3. When a power can be exercised and delegated, it must be 
strictly pursued. Here, the power granted is to license. The 
demand of a license closes the power; and the price of the 
license is all the corporation can recover. 2. Const. R. of So. 
Car. 726; 1 Bay, 46, 382; 5 Cowen, 465; 4 Burr. 2204; 4 Inst. 
49; 2 Cranch, 127; 2 Johns, 109, 115; 5 Porter 279. 


ORMOND, J.—The question presented on the record is, 
whether the Corporation of the city of Mobile had authority 
to passithe ordinance regulating the assize of bread. 

The power to make by-laws is incident to every corporation, 
and it is therefore unnecessary to conler the power by express 
grant in the charter. If the validity of a by-law is questioned, 
the test is whether it is reasonable and consonant to the gener- 
al law of the State. By an act of the Legislature, passed 17th 
December, 1819, the inhabitants of the city of Mobile, were 
incorporated. 

The 7th section confers the power to make all necessary 
police regulations, and to pass all by-laws necessary for the 
government of the city; “to license bakers and regulate the 
weight and price of bread, and prohibit the baking for sale ex- 
tept by those licensed :” Toulmin’s Digest, 787. The question 
then is, whether the Legislature had power to authorize the 
corporation to make such a by-law, and whether the power 
so conferred has been pursued. 

It is strenuously contended by the counsel for the defendant 
in error, that no such power exists, because, as he contends, 
it would interfere with the 1ight of the citizen to pursue his 
lawful trade or calling in the mode his judgment might dictate. 
Doubtless, under the form of government, which exists in this 
and the other States of this Union, the enjoyment of all the 
rights of property, and the utmost freedom of action which 
may consist with the public welfare, is guarantied to every 
man, and no restraint can be lawfully imposed by the Legis- 
lature in relation thereto, which the paramount claims of the 
community do not demand, or which does not operate alike 
onall. Free government does not imply unrestrained liberty on 
the part of the citizen, but the privilege of being governed, by 
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laws which operate alike on all. It is not therefore, to be sup- 
posed,that in any country, however free, individual action can- 
not be restrained, or the mode, or manner of enjoying property, 
regulated. 

The decision of this Court, in the matter of J. L. Dorsey, 
(7 Porter, 295,) has been referred to, as sustaining the Position 
that the act is unconstitutional. But the ground upon which 
the law in that case was held to be void, was not that the Le- 
islature could not regulate the matter and provide for the |i- 
censing attorneys at law, but because the act was partial, and 
did not operate alike on all the citizens of the State. ‘Thus, 
Judge Gotprnuwarre holds this language: *As the con- 
stitution is silent with respect to the pursuits of business or 
pleasure, the General Assembly has the power to prescribe 
any qualification not inconsistent with the rule that equality of 
right, must be preserved. In other words, that any citizen 
may lawfully do what is permitted to any other. It rests with 
the legislative power, to prescribe the conditions on which any 
avocation or calling shall be pursued, so that the door is closed 
to none: and there seems to be no other limit to their discre- 
tion, than the one which arises frum the first section of the bill 
of rights referred to :”—361 2,7 Porter. 

There is ho motive, however, for this interference on the part 
of the Legislature with the Jawful actions of individuals or thé 
mode in which private property shall be enjoyed, unless such 
calling affects the public interest, or private property is em- 
ployed in a manner which directly affects the body of the peo 
ple. 

Upon this principle, in this State, tavern keepers are licensed 
and required to enter into bond, with surety, that they will pro- 
vide suitable food and lodgings for their guests, and stabling and 
provender for their horses; and the County Court is required, 
at least once a year to settle the rates of inn keepers. Upon 
the same principle, is founded the control which the Legisla- 
ture has always exercised in the establishment and regulation 
of mills, ferries, bridges, turnpike roads and other kindred sub- 
jects. So, also, all quarantine and other sanatory regulations, 
all laws requiring houses to be built in cities of a certain mate 
rial, to guard against fire, depend for their validity on the same 
principle. 





————— 
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~ It has been strongly urged that this by-law is in restraint of 
trade, and therefore vgid by the common law. A contract 
of an individual, not to exercise a particular trade or calling in 
the kingdom, is void, but if on sufficient coftsideration, is good, 
if confined to a particular place; so a by-law restraining trade 
generally, is bad, but if made for the regulation of trade in a 
particular place, is good. For proof of which, a number of 
instances are given by Chief Baron Comyn, in his Digest, (2 
vol. 286, by-law, B. 3.) and among them is, * that such a baker 
bake white bread only, such an one, brown.” The rule and 
the reason of it, are laid down with great perspicuity in the 
great case of Mitchell v. Reynolds, (2 P. Williams, 181,) by 
Lord Macclesfield. ~ Ail by-laws made to cramp trade in gen- 
eral, are Void. By-laws made to restrain trade in order to the 
better goverument of it, are good in some cases, viz: if they 
are for the benefit of the place, and to avoid public inconven- 
iences, nuisances, &c. or for the advantage of the trade and im- 
provement of the commodity.” The learned Judge afterwards 
shows that this modified restraint is consistent with Magna 














Charta, See also the fullowing cases in which such regula- 
tions have been held good. Fugakerly v. Wellshm, 1 Strange, 
463; King v. The Chamberlane of London, 3 Burrows, 1322; 
Wennell v. Chamb. of the city of London, 1 Stra. 675; Pierce 
v. Batrum, Cowp. 269. The Master Wardens, &c. v. Fell, 
Willes’ Rep. 384. 

The sum of these authorities is that though there can be no 
general restraint of trade, yet to a certain extent it may be reg- 
ulated, and by consequence to some extent restrained in a par- 
ticular place, if such restraint be for the good of the inhabi- 
tants, as when for the prevention of nuisances, certain trades 
are confined to the suburbs of a city, or where it is for the 
advantage of the trade and improvement of the commodity. 

The regulation in this case seems to combine all these qual- 
ities. Ware a great number of persons are collected together 
in a town or city, a regular supply of wholesome bread is a 
matter of the utmost importance; and whatever doubts may 
have been thrown over the question by the theories of political 
economists, it would secm that experience has shewn that this 
great end is better secured by licensing a sufficient number of 
bakers and by an assize of bread, than by leaving it to the vol- 
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untary acts of individuals. By this means a constant supply 
is obtained without that fluctuation in quantity which would 
be the inevitable result of throwing the trade entirely open, and 
the consequent ris@in price, when trom accident or design a 
sufficient supply was not produced. The interest of the city 
in always having an abundant supply will be a sufficient guar- 
anty aga.nst any abuse of the right to regulate the weighit, the 
consequence of which would be to drive the baker from the 
trade. 

The case of Dunham & Daniels v. The Village of Rochester, 


5 Cowen 462, was considered by the counsel for the defendant 
The by-law of the town of 





in error as conclusive in his favor. 
Rochester, which was called in question in that case, assessed 
a tax of from five to thirty dollars fir a license from all gro 
cers, hucksters, &c., and imposed # penalty for selling without | 
such license. ‘Vhe action was for the penalty for selling with- 
out license. The charter of the town authorized the trus- 
tees, &c. “To make all such prudential by-laws, rules and 
regulations as they from time to time, may deem meet and pro- 
per, and particularly such #s are iclative to the public market, 
&c. &c. relative to taverns, gin shops and Auclsster shops in 
said village.” 

The Court held this by-law to be bad on the ground that the 
authority oi the corporation was not tu pass what laws they 
pleased, but such as we prudentiat. The Courtsay, “admit 
ting the power to limit or prohibit altogether, the erection of 
huckster or gin-shups, if 1equired by 9) dence for the good of 
the corporation, it is not shewn how they could be an evil if 
conducted under proper regulations, wor can we see judicially, 
that any restriction was necessary. Foy aii ihe purposes ol juris. 
diction, corporations are like the inferior Courts, and must shew 
the power given them in everv case.” 

It appears from these extracts, very conclusively, that the 
decision of the Court proceeded on the ground, that the by- 
law in question was void from an excess of authority —that it 
did not judicially appeafthat it was a prudential regulation. 
But in this case, the power is expressly given by the statute to 
do the act complained of, and in the case just cited rom 5 Cow- 
en, it appears that the Trustees of the town of Rochester, were 
authorised by the act of incorporation, to pass by-laws regulat- 
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ing the assize of bread; and are prohibited from fixing the price 
of any commodity or articles of provision, except the article 
of bréad, that may be offered for sale. 

The legislature having full power to pass such laws as is 
deemed necessary for the public good, their acts cannot be im- 
peached on the ground, that they are unwise, or not in accor- 
dance with just and enlightened views of political economy, as 
understood at the present day. The laws against usury, and 
quarantine, and other sanatory regulations, are by many con- 
sidered as most vexatious and improper restraints on trade and 
commerce, but so long as they remain in force, must be en- 
forced by Courts of justice; arguments against their policy 
must bt addressed to the legislative department of the go- 
vernment. ‘ 

If, however, such an inquiry were open, it would be very 
difficult to satisfy this court, that the assize of bread in a pop- 
ulous city or town, is an unwise regulation. The practice has 
prevailed too long, and has been too generally, not to say, al- 
most universally acquiesced in, and continued, to permit us to 
doubt, that some regulation on this interesting subject, is ne- 
cessary and proper. 

It is also insisted, that admitting the legislature to possess the 
power, it cannot be delegated to acorporation. We have seen 
that the mere creation of a corporation, carries with it the pow- 
er to make all by-laws, which are reasonable and not contrary 
to the general law of the State; it is also true, that an express 
grant to pass an unreasonable or unlawful by-law, is void; it 
follows, therefore, most conclusively, that the legislature may 
grant expressly the power to do that which the corporation 
might do without express grant. The test of the by-law being 
the same in either case. Wilcock on Corporations, 96. As, 
however, by-laws are the rules of action which the inhabitants 
of a place prescribe for their own government, there is a pecu- 
liar propriety in permitting them to be the judges of what rules 
are necessary and proper, and such is the constant, the inva- 
riable practice. 

Finally, it is urged, that there is fe power given by the act 
of incorporation, to inflict a penalty for the violation of the by- 
law. The right to make laws, necessarily implies the power of en- 
forcing the law by some sanction, otherwise the power would 
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be nugatary. The supreme legislative power of a State, are 
the exclusive judges of the penal sanction of a law, but the pen- 
alty for the violation of a by-law, must like the by-law itself, 
be reasonable. The penz|ty in this ordinance under conside- 
ration, is not more than fifty dollars, to be recovered. before the 
Mayor, or any one of the Aldermen; one half to the use of the 
city, and the other to the use of the person procuring the con- 
viction. 

What would be a reasonable penalty, cannot, from the na- 
ture of the thing, admit of a general rule, applicable to all 
cases, but must in every case, be determined by the nature of 
the offence intended to be prohibited. Some general rules, 
however, may be laid down as applicable to all cases: The 
penalty must be asum certain, and cannot be left to the arbi- 
trary assessment of the corporation court, to be determined 
according to the nature of the offence. It is also said, that al- 
though the utmost limit of the penalty be fixed beyond which 
the fine cannot extend, that it does not remove the objection. 
The reason assigned is, that it permits the corporation to be a 
judge in its own cause. Nor, it is said, can the penalty of a 
by-law extend to forfeiture of goods, unless such power be ex- 
pressly given by the charter. See the cases collected by An- 
gel and Ames on Corporations, 200; and by Wilcock on Muni- 
cipal Corporations, 152, sec. 308. 

The by-law in this case being not for a sum certain, but for 
such sum not exceeding fifty dollars, as the corporation court 
might think proper to impose as a fine, cannot be supported. 

We also incline to doubt the propriety of that portion of the 
by-law which forfeits such bread as is not of the weight re- 
quired by the ordinance, as also that portion which requires 
twenty dollars to be paid by the baker as a license, unless the 
latter can be supported under the taxing power of the corpora- 
tion. Though doubtless the corporation could require a fee 
for the issuance and registration of the lieense. 

From this view of the case, it follows that the County Court 
did not err in its judgment, reversing the judgment of the re- 
corder, and it is therefore affirmed. 
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WituiaMs, use &c. v. Youna. 


1. An instrument of writing, made 24th November, 1836, by which the defen- 
dant undertakes to make litles to a tract of land at a certain day, and in case 
he fail to do so, to pay a certainsum of moncy. isnot a sealed instrument, 
although it concludes with “ witness my hand and seal”—uniless a scrawl or 
seal is attached to the signature. The act of 1839, (p. p. 99,) declares that 
such an instrument shall be taken as sealed, but this act has no retrospective 


operation. 

2. The improper addition of a super se assumpsit cannot be reached by a gene. 
ral demurrer where it may be stricken from the declaration, and enough remain 
to constitute a good cause of action; but the introduction of a super se assump. 
sit can not have the effect to change the liability of the defendant, or authorise 
a judgment for a stipulated sum, if it is in reality in the nature of a penalty. 


Writ of error to the Circuit Court of Tallapoosa county. 


ACTION of assumpsit on a written instrument, described at 
length ® the declaration. By it, the defendant, in considera- 
tion of eighty dollars, bargained and sold to the plaintiff a cer- 
tain tract of land, and further agreed to make him a good title 
within twelve months; and in case he should fail to do so, then to 
pay the said plaintiff one thousand dollars. The attestation clause 
is in these words: Given under my hand and seal, this 24th day 
of November, 1836; and the signature of the defendant is at- 
tached without any scrawl or seal. 

The declaration avers, that at the expiration of the time sta- 
ted, a deed was tendered to the defendant by the plaintiff, to 
be executed by the former, which he failed todo. It also avers 
that the defendant did not make title to the plaintiff according 
to the contract, or at any othér time. The declaration con- 
cludes with a super se assumpsit for the sum named in the in- 
strument, and lays the breach in the non payment of the 
money. 

The defendant demurred to the declaration; the demurrer 
was sustained, and the plaintiff refusing to amend. judgment 
was rendered against him. He now assigns this judgment as 
error. 


Harris, for the plaintiff in error, cited act of 1839, P. P. 99, 
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No counsel appeared for the defendant. 














GOLDTHWAITE, J.—1. At the time when the instru. 
ment of writing. set out in the declaration, was made, it was 
not entitled to be considered as a sealed writing, because there 
was no seal, nor its equivalent, a scroll, appended to the sig. 
nature. Lee v. Adkins, Minor. 187. The declaration in as- 
sumpsit is, therefore, the proper one, unless the remedy is chang- 
ed by the act of 1839. This directs. that all covenants, con- 
veyances, and all contracts in writing, which import on their 
face to be under seal. shall be taken, and held to be sealed in- 
struments, and shall have the same effect as if the seal of the 
party or parties were allixed thereto, whether there be a scrawl 
to the name of the party or parties or not. P. P.99. It is of 
very little importance in the aspect on which this case is pre- 
sented, whether the plaintiff has his remedy by actiog of as- 
sumpsit or covenant; but if more time had elapsed. the con- 
struction of the statute of 1839, might materially affect the 
rights of the defendant; and we apprehend cither party can 
properly insist that it shall receive such a construction as will 
not affect pre-existing contracts. 

If the remedy alone was affected by this enactment, no inju- 
ry could arise by giving it a retrospective operation; but such 
does not appear to have been the intention of the legislature; 
the mischief was, that instruments similar in appearance, pro- 
duced different legal consequences, by the addition or omission 
of a very unimportant matter; this was intended to be reme- 
died, and full effect can be given by a prospective operation. 
If itis retrospective in its operation, then it is evident, that in 
another condition of time, the defendant's right, under the sta- 
tute of limitations. would be affected; it is alsu evident, that 
by such a construction, the plaintiff’s action would be changed 
from assumpsit to covenant or debt. We are satisfied that the 
statute has no other than a prospective operation ; and, there- 
fore, the action of assumpsit was thy proper one on this instru- 
ment. 

2. There is but little question that the introduction of the 





JUNE TERM, 1841. 147 








Williams, use, &c. v. Young. 








super se assumpsit in this declaration, is improper, according 
to the strict rules of pleading, because, a legal obligation to pay 
the sum stipulated, did not arise from the promise contained in 
this contract ; we think it is probable that the plaintiff is only 
entitled to the value of the land, as the proper measure of dam- 
ages; without, however, undertaking at this time to decide 
this question, it can be said, that whatever may be the true 
measure of damages, the improper introduction of the super 
se assumpsit, cannot be reached by a general demurrer, 
in those cases where it can be stricken from the decla- 
ration, and enough remain to constitute a good cause of action. 
Castles v. McMath,1 Ala. Rep. N. S. 326; Evans v. Wat- 
rous, 2 Porter, 205. But the introduction of a super se assump- 
sit, cannot have the effect to change the liability of the defen- 
dant, or authorise a judgment for a stipulated sum, when that, 
in reality, is in the nature ofa penalty. 

If the super se assumpsit clause is stricken out of this decla- 
ration, enough remains to constitute a good cause of action, as 
it contains the contract. and-a sufficient averment of its breach, 

Let the judgment be reversed, and the case remanded. 
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Murray, apw’r. v. Eze. 


1. In the condition of a bond, executed to remove by appeal, a case of the trial 
of the right of property, from a Justice of the Peace to the Circuit Court, it 
was recited that sundry executions had been levied on the property in ques- 
tion——Held, that it could not be intended, that the cases had been consolida-. 
ted by the Justice, but the reasonable inference was, omy one had been 
tried, or appealed from. 

2. Whenever a claim to property levied on, has been interposed in due 
form, the constable is released from damages at the suit of the claimant. 

3. Where the claimant on the trjal of the mght of property, before a Jus- 
tice of the Peace, appeals to the Cireuit Court, the constable should deli- 
ver to him the property, and if instead of doing this, he sells it under a 
bord of indemnity from the plaintiff in execution, the bond is void, as the 
consideration requires the doing of that which is against law. The con. 
stable and plaintiff are joint trespassers, but as a verdict for the latter, on 
the trial of the appeal, would not be evidence in an action by the claim. 
ant against the constable, the cunstable is a competent witness for the 
plaintiff. 

4. Where a case, of the trial of the right of property, is removed from a 
Justice of the Peace to the County or Circuit Court, on the trial of the 
appeal, the execution is admissible evidence, without producing the judg- 
ment. 

5. Although the claimant of property is inhibited from withdrawing his claim, 
the plaintiff in execution may submit to a non-suit. 


THIS was a trial of the right of property, originally tried 
before a justice of the peace of the county of Pickens; the claim- 
ant being there unsuccessful, she brought her case into the 
Circuit Court of that county. An issue was there made up, 
and the case tried de novo. On the trial, the presiding Judge 
sealed a bill of exceptions, at the instance of the plaintiff in 
execution. 

From the bill of exceptions it appears, that when the cause 
was called for trial, the death of Wilder, the original plaintiff, 
was suggested, and Elijah Murray, his administrator, made a 
plaintiff in his stead; whereupon the plaintiff moved the Court 
to quash the appeal bond, which motion was-overruled, and he 
excepted. 

The plaintiff then called as a witness, A. H. Morgan, who 
being exam‘ned by the defendant, stated that he had no inter- 
est in the event of the suit, of which he was aware; that he 
was the constable who levied the execution on the property in 
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controversy ; that after the trial of the right of property before 
the justice of the peace, and an appeal to the Circuit Court by 
the claimant, he had (as constable) upon being indemnified by 
the plaintiff, sold the property levied on; whereupon, the defen- 
dant moved, that Morgan be excluded asa witness, which mo- 
tion was granted, and the plaintiff excepted. 

The plaintiff then proposed to read to the jury, the execu- 
tions which had been issued by the justice of the peace, and le- 
vied on the property in question; to this evidence the defendant 
objected—her objection was sustained; and thereupon the 
plaintiff excepted. 

The plaintiff offered no further evidence, but proposed to 
take a non-suit, which being objected to, by the defendant, who 
insisted on a verdict, the Court overruled the proposition ; 
whereupon the plaintiff excepted. 

The jury returned a verdict in favor of the defendant, and 
judgment being rendered thereon, the plaintiff has sued a writ 
of error to this Court, and here assigns for error: First, the 
refusal to quash the appeal bond. Second, The exclusion of 


Morgan as a witness for the plaintiff. Third, the rejection of 
the executions as evidence; and Fourth, the refusal of the 
Court to permit the plaintiff to take a nonsuit. 


Crass & Wm. Cocuray, for the plaintiff in error. 
Euus & J. L. Martin, for the defendant. 


COLLIER, C. J.—It was argued for the plaintiff in error, 
that the Circuit Court should have dismissed the appeal; be- 
cause it appears from tiie condition of the appeal bond, that 
there were several cases of the trial of the right of property, 
between the parties, which before the justice of the peace, 
were determined adversely to the claimant, and that an appeal 
was granted in all the cases upon the execution of one bond.— 
This argument is not sustained by the record. True, the con- 
dition recites that “sundry executions” were levied on the pro- 
perty in question, yet it appears that the claimant appealed but 
from one judgment. It cannot be intended that the justice di- 
rected a consolidation of the cases before him; the most natu- 
ral inference would seem to be, that but one of the cases had been 
tried, or if all had been tried, but one had been appealed from. 
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Whenever the claim of property was interposed, the consta- 
ble was released from all damages at the suit of the claimant, 
so that the question, whether he has subjected himself to an ac- 
tion, must depend upon the regularity of his subsequent pro- 
‘ ceedings; that the constable in the present case has been guil- 
ty of a breach of duty, is apparent from the record. When 
the claimant appealed from the judgment of the justice to the 
Cireuit Court, he was entitled to the possession of the proper- 
ty levied on; but instead of giving it up, the constabie sold it, 
upon receiving a bond of indemnity from the plaintiff in exe- 
cution. 

The consideration of that bond is not such as the Jaw will re- 
cognize. It is an indemnity for declining to perform official 
duty, and acting in direct violation of law. In this view of the 
question, the execution of the bond can have no influence in 
determining the competency of the constable as a witness. He 
must be regarded as a wrong-doer, without indemnity in hav- 
ing sold the property after the appeal. 

Morgan and the plaintiff in execution, were then joint tres- 
passers—the one in having sold the property, and the other in 
having incited to the act of selling. No judgment which might 
have been rendered in the present case, could be used as evi- 
dence against Morgan, in a suit by the claimant against him— 
he must be charged or excused by other proof. 1 Phil. Ev. 51; 
3 Phil. Ev. 817-919; 2 Phil. Ev. 107, C. & H. ed. Such be- 
ing the relation of the constable to this cause in the Circuit 
Court, he was a competent witness. 

In Carlton et al. v. King, 1. Stewt. & Porter’s Rep. 472, it 
was held that where a case of the trial of the right of property, 
‘is taken by appeal from a justice of the peace to the Circuit or 
County Court, the execution issued by the justice is admis- 
sible evidence, without producing the judgment. This is a 
conclusive authority to show, that in the case at bar, the exe- 
cutions were improperly excluded. 

It is enacted, that “whenever any claim to property shall be 
made, the same shall not be dismissed, discontinued, or with- 
drawn, but by the consent of the opposite party.” Aik. Dig. 
168. The reason why the claimant is inhibited from with- 
drawing his claim, is this: the plaintiff is entitled to damages 
not exceeding fifteen per cent. on the amount of the execution, 
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if the jury shall believe the claim ‘was made “ for purposes of 
vexation or delay,” and if allowed to withdraw his claim, this 
right of the plaintiff would be defeated. Aik. Dig. 168. But 
no such consequence results by the plaintiff's submission to a 
non-suit; and the statute authorizes him thus to get out of 
Court, at any tine before the jury retire from the bar. Aik. 
Dig. 283. 

The question raised at the argument by the counsel for the 
defendant. as to the right of the plaintiffto have revived the 
cause in the Circuit Court, in his name as administrator, does 
not arise upon the record. The revival, whether regular or 
not, there took place, without objection from any source. 

This disposes of the case as presented, and vur opinion is, 
that the judgment of the Circuit Court must be reversed, and 
the cause remanded. 


Lyon, ef als. vy. Lorant & Kress, apn’rs. 


1, In a suit in Chancery, in which the corporation of the city of Mobile is defen. 
dant, a service of the subpena on the Mayor of the city would be suf- 
ficient; but the return of the sheriff, that he had executed it on iI. Chamber. 
laine, Mayor of the city of Mobile, is not proof that Chamberlaine is the Mayor. 


Error to the Chancery Court at Mobile. 


THIS was a bill in chancery, filed by the defendants in er- 
ror, against James G. Lyon, Samuel H. Garrow, and the May- 
or and Aldermen of the city of Mobile, praying the foreclosure 
ofa mortgage. The sheriff returzed on the swbpana, that he 
had served it on Lyon & Garrow and H. Chamberlaine, Esq. 
Mayor, for the Mayor and Aldermen of the city of Mobile.— 
The defendants failing to appear, a judgment pro confesso, was 
entered, and upon the report of the master, a decree of fore- 
closure, and sale of the premises was decreed. From which 
the defendants prosecute this writ of error, and assign for er- 
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ror, that there is.no proof in the record that H. Chamberlaine 
is Mayor of the city of Mobile, and therefore, the Mayor and 
Aldermen of the city of Mobile, were not before the Court. 


CampseELL, for the plaintiff in error. 
Denn, contra. 


ORMOND, J.—The objection to the decree is, that it is 
founded on a decree pro confesso, for a failure to answer the 
bill, and that there is no evidence in the record, that the Mayor 
and Aldermen of the city of Mobile, who are parties to the bill, 
and against whom there is a decree, had notice of the proceed- 
ing by service of subpana. The only evidence that they 
were so served with subpa@na, is the return of the sheriff that 
it was executed by leaving a copy of the bill with H. Chan- 
berlaine, Esq. Mayor, for the Mayor and Aldermen of the city 
of Mobile. 

In the case of Walker v. Haliett, 1 Ala. Rep. N. S. 379, we 
held, that when a Bank was a party defendant to a bill, service 
of the subpana on its President, would be notice to the corpo- 
ration, of the pendency of the suit. So there can be no doubt 
that the swbpena in this case might have been executed on the 
Mayor of the city, as its executive officer. It does not, howe- 
ver, appear from the record, who is the Mayor, except from 
the return of the sheriffs, which cannot be considered evidence 
of that fact, but as the corporation did not appear to conclude 
its rights by affecting it with notice, it should have been prov- 
ed, that the person on whom the process was served, was the 
Mayor of the city. 

The decree made in the case, affects the interests of the cor- 
poration, and as it has not appeared, the necessary proof mus! 
be made to show that it has been cited to appear. For this error, 
the decree must be reversed, and the cause remanded. 
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McWatxer v. Tue Branca or THe Bank or tHe Strate 
or ALABAMA AT Mosie. 


1, In a summary proceeding by a Bank, the judgment entry, if the judgment is 
by default, must shew a legal title in the Bank to maintain the action ; and 
where, insuch a judgment, the note is described as payable to Andrew Arm- 
strong, cashie’, or bearer, the legal title,will not be presumed to be in the Bank, 
unless the judgment entry shows the note to be endorsed to the Bank ; or unless 
the judgment entry avers the note to have been made payable to the Bank, by 
the name and description of Andrew Armstrong, cashier. 


Writ of error to the Circuit Court of Mobile county. 


JUDGMENT on motion by the Bank against the defendant. 
The judgment entry recites that the Bank moved for judg- 
ment against the defendant, as the maker of a promissory note, 
payable to Andrew Armstrong, Cashier, or bearer, and nego- 


tiable and payable at the said Bank. But does not show the 
legal title to be in the Bank, by averment or otherwise. 
This matter, with others, is now assigned as error. 


Stewart, for the plaintiff in error. 
Arrorney GENERAL, contra. 


GOLDTHWAITE, J.—We have repeatedly held, that where 
a judgment by default is had in these summary proceedings, 
that the judgment entry must show affirmatively, every fact 
and circumstance which is necessary to support the jurisdiction 
of the Court ; and also, in judgment by default, to show the le- 
gal liability of the defendant. In the present case, the note is 
averred to have been made payable to Andrew Armstrong, 
Cashier, and it does not appear from this, that the Bank has any 
legal interest in the note. It is said to be the universal custom 
of this Bank, to take notes of this description for its loans, &e. 
This may be true, but it does not change the legal aspect of the 
case. The Bank could have averred that the note was paya- 
ble to the corporation by the name and description of Andrew 


Armstrong, Cashier. Medway Cotton Manufactory v. Adams, 
10 , 
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10 Mass. 360; Child v. Bank of Passamaquoddy, 3 Mason, 
505. Or it might have traced title through his indorsement. 

The prima facie intendment which arises out of this note, 
does not show any connexion of the legal interest in it, to be- 
long to the Bank. 

The judgment must be reversed for this error, and the cause 
remanded. 

The same judgment is given in two other cases between the 
same parties, involving the same question. 








Curry & Co. v. Paring, apm’rR. &c. 


1. A variance between the writ and declaration can not be reached by general 

demurrer, but must be brought to the view of the Court by plea in abatement. 
2. W M declared as “ administrator,” without designating the estate on which 
he had administered, and disclosed as the cause of action, the indorsement of 
a promissory note by the defendant to the plaintiff; upon the cause being 
called for trial, W S P, administrator de bonis non of J G, deceased, was made 
a plaintiff, instead of W M—Held, that the declaration was by W M, indivi- 
dually, and the administrator of a third person could not be substituted asa 
plaintiff. 

3. Where it is proposed to revive a suit in the name of an administrator as plain- 
tiff, the defendant may require the production of the letters of administration; 
but if he pleads the general issue, he can not require them to be adduced to 
the jury. 


° 


WILLIAM MAGEE, as administrator de bonis non, of 
James Goodwin, deceased, brought an action of asswmpsié in 
the County Court of Mobile, against James Curry and Charles 
W. Gazzam, as partners under the style of James Curry & Co. 

In his declaration, Magee describes himself as administrator 
generally, and declares against James Curry and Audley H. 
Gazzam, as partners, &c. 

There was a general appearance and demurrer, which be- 
ing overruled, the defendants pleaded non assumpsit. 

Upon the cause being called for trial, Wm. S. Paine, as ad- 
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ministrator de bonis non of James Goodwin, deceased, was 
made a party plaintiff, instead of Magee. 

It appears from a bill of exceptions taken at the trial at the 
instance of the defendants,’ that after the general issue was 
pleaded, they craved oyer of the plaintiff's letters of administra- 
tion; and further, the case being submitted to the jury, and the 
plaintiff's testimony closed, they moved the Court to charge the 
jury, “that after the defendants had craved oyer of the plain- 
tiff’s letters of administration, he could not recover against the 
defendants until he had produced them in open Court;” which 
charge the Court refused to give, and the defendants excepted. 

A verdict and judgment being rendered in favor of the plain- 
tiff, the defendants prosecute a writ of error to this Court. 








J. A. CamPse tt, for the plaintiffs in error, submitted the cause. 
No counsel appeared for the defendant. 


COLLIER, C. J.—1. It is insisted for the plaintiffsin error, that 
their demurrer should have been sustained by the County Court, 
because the writ is at the suit of Magee, administrator of Good- 
win, and against James Curry and Charles W. Gazzam; and 
the declaration is at the suit of Magee, in his own right, and 
against Curry and Audley H. Gazzam. 

The variance between the writ and declaration, is certainly 
such as is supposed ; but it has been repeatedly held, that a va- 
riance between the writ and declaration, cannot be reached by 
general demurrer, but must be brought to the view of the 
Court by plea in abatement. 

The word “administrator,” which follows the name of Ma- 
gee in the commencement of the declaration, is a word to which 
no definite meaning can be attached, in the connectiomin which 
itisfound. It does not show of what, or-of Whose estate he is 
administrator, and cannot even be regarded as déscriptio per- 
sone. The declaration then, was at the suit of Magee, indi- 
vidually. This being the title which the declaration had giv- 
en to the action, it was irregular to substitute as a plaintiff, 
Wm. 8S. Paine, administrator, de bonis non of James .Gvod- 
win, deceased. The cause of action as disclosed by the dec- 
laration, was the indorsement of Curry & Co. of a promissory 
note to Magee, and on that, the administrator of Goodwin could 
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not recover. Ifthe declaration had followed the writ, then 
the substitution of Paine would have been proper. But as the 
cause is shown by the record, it is clearly erroneous. It is no- 
thing less than this, the bringing in of a new party as plaintiff, 
when there has been no abatement by death or otherwise; and 
this too, although it does not appear that the party coming in, 
has any interest in litigating the matter in controversy. 

3. If the suit could have been revived in the name of Paine, 
the defendants might, before plea, have insisted to the Court, 
that the plaintiff should have produced the letters of administra- 
tion under which he acted ; but having pleaded the general is- 
sue, he could not be required to produce them as evidence be- 
fore the jury. 

But for the second objection here taken by the plaintiffs, the 
judgment of the County Court is reversed, and the cause re- 
manded, that it may, if practicable, be regularly proceeded in 
by the plaintiff below. 








Creicnton, ef als. v. Toe Puanrers anp Mercnants Banx. 


1. Where, on motion of the purchaser, at a sale of mortgaged premises, under a 
decree of foreclosure, a writ of possession is directed by the Chancellor to is- 
sue against the person in possession, an appeal from such order, by the tenant, 
against the purchaser, is the most appropriate remedy ; but as such an order is 
final in its character, a writ of error will lie. 


Error,to the Chancery Court at Mobile. 


THE facts of this case sufficiently appear in the opinion of 
the Court. 


Srewarrt, for plaintiff in error. 
Dunn, contra. 


ORMOND, J.—The merits of this case were determined 
when the cause was here at the last term, by the name of 
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Creighton et als. v. Paine & Paine, but dismissed, because the 
appeal was not prosecuted against the proper parties. The 
only difficulty we now feel is, whether a writ of error will lie to 
such an order as the present. 

The bill was filed by Paine & Paine, to foreclose a mort- 
gage, and at the sale, which was ordered of the mortgaged 
premises, the Planters and Merchants Bank became the pur- 
chaser, and on motion uf the Bank, the Chancellor directed a 
writ of possession to issue. This was an order final in its cha- 
racter, and materially affecting the interests of those in posses- 
sion of the premises, with which the complainant and defen- 
dant in the original suit, have no connexion. 

The affirmance of the master’s report, when no exception is 
taken, is a matter of course, and is a part of the original pro- 
ceeding, but when, as in this case, the purchaser becomes an 
actor by praying the action of the Court in his behalf, against 
those in possession, it is a new proceeding, for which he is alone 
responsible. The most proper mode of revising an error in a 
matter this kind would be by appeal, which must be prayed at 
the time at which the order is made. This was attempted in 
this case, but as the appeal was prayed against the complain- 
ant, instead of the purchaser, the appeal was dismissed, and 
if a writ of error will not lie, there can be no redress. 

By our statute, appeals and writs of error, appear to be con- 
sidered as equivalent remedies, and we think we shall most ef- 
fectually carry out their intention by allowing the writ in this 
instance. 

The proceeding in this case, at the instance of the Planters 
and Merchants Bank, being wholly irregular, must be reversed. 
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CAMERON AND Jonnson v. Natt. 


1, When a note is made for the purpose of being sold by the payee, at a greater 
discount than the legal rate of interest, and is sold to one who is ignorant of 
the purposes for which the note was made, the latter is not chargeable with u- 
sury ; and although the note in his hands would be liable to be scaled to the a- 
mount paid for it, as having no other consideration to support it, yet if the 
parties subsequently give a new note, the defence arising out of the conside- 
ration can not be made, as it is equivalent to a new promise to pay, without 
disclosing the defect in the consideration. 


Writ of error to the Circuit Court of Fayette county. 


ACTION of debt on a promissory note, made by the plain- 
tiffs in error, payable to D. M. Johnson, and by him assigned 
to the defendant in error. The defendants pleaded nil debit 
and usury, on which issues were joined and verdict for the 
plaintiff. 

At the trial, the defendants gave evidence tending to show, 
that in April 1837, they and another person made a note for 
three hundred dollars, payable to D. M. Johnson, in December 
then next; for the purpose of being sold to the plaintiff, who 
purchased it, for two hundred and twenty-five dollars. There 
was no evidence that he knew the purpose for which the note 
was made. The note sued on, was given to take up the for- 
mer note, and was payable in January, 1839. 

On this state of facts, the defendants requested the Court to 
instruct the jury, if they believed the original note was made 
with the design stated, it was tainted with usury in the hands 
of the purchaser, although he was ignorant of the object for 
which it was made; and that the usury might be taken advan- 
tage by the defendants. These instructions were refused, and 
the jury was charged that the defendants could have no ad- 
vantage if the purchaser was ignorant of the object for which 
the note was made. 


Peck, for the plaintiff in error, cited Faris v. King, 1 Stew- 
art, 255; Metcalf v. Watkins, 1 Porter, 57. 
No counsel appeared for the defendant. 
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GOLDTHWAITE, J.—If the statute in relation to usurious 
interest, had remained unchanged, the cases cited would be 
conclusive to show that the original note was void, even in the 
hands of a bona fide holder; but such is not now the case, for 
the act of 1834, Aik. Dig. 655, provides that the note shall be 
void only as to the interest. This note was not, therefore, void 
in its inception, but it presents the case of a note made with- 
out any consideration moving from the payee to the makers; it 
was made for the purpose of being sold to the present holder of 
the substituted note, and if he had acquired it, with a know- 
ledge of the intention, would have only been void for the ex- 
cess above, the sum paid by him for it. It is probable that in 
this condition of things, the maker would have peen permitted 
to show, in defence, that the note had no other consideration to 
support it, than what was paid by Nall, and they would not be 
tolerated to conceal from him the fact that the note was with- 
out consideration, and afterwards insist on it as a defence. 

He had a right to purchase the note, and after purchase, it 
could be avoided in his hands for any want or failure of con- 
sideration, unless the makers had concealed the fact, on his ap- 
plication to them for information. He afterwards applied to 
them for payment, as we must presume, and they gave a new 
note, due more than a year afterwards: Even then they 
make no claim ofa defence. We think the new promise was 
a waiver of any defence, as to the original consideration, and 
it would be a fraud on the bolder, to permit the defendants now 
to inquire into the defective consideration of the first note. 

Let the judgment be affirmed. 
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Bryant, ef al. v. Peters, ef al. 


1. A motion to dismiss a cause in Chancery, for want of Equity, may be made 
at any stage of the proceeding—it admits the allegations of the bill to be true, 
and is to be determined upon an inspection of the bill only. 

. In a bill by the heirs and distributees, against one assuming to act as admin- 
istrator, it was alleged that the complainants could find no order granting ad. 
ministration, nor any administration bond in the Orphans’ Court of the coun. 
ty from which he pretends to have derived his authority ; and consequenrly, 
they believed the defendant was never appointed administrator ; and surther, 
they believe he will waste the decedent’s estate, and remove from the State; 
Held, that the allegation authorised the interference of Equity for the purpose 
of “ precautionary justice.” - 

3. It is competent for a Court of Equity to compel the production of deeds and 
other writings, where the party complaining shows prima facie, that his in- 
terest requires it. And an administrator may, at the suit of the heirs, devi. 
sees, and other persons entitled, be required to deliver up the title deeds of their 
respective estates. 

. The cause was called for hearing, and there being no replication to the answer, 
or depositions taken for either party, a motion was made by the complainant 
to amend his bill— Held, that the amendment should have been allowed. 


THE: complainants describing themselves as the heirs and 
legal representatives, with the exception of one, who describes 
herself as the widow and relict of William Bryant, deceased, 
filed their bill in April, 1837, on the equity side of the Circuit 
Court of Tallapoosa. The bill, after stating the relationship of 
the complainants to decedent, alleges, that he “obtained and 
amassed” a very considerable real and personal estate, some 
of which consisted of lands in the State of Georgia, and _ the 
residue of nine half sections of land in Tallapoosa county, and 
a valuable house and lot in the city of Tuskaloosa, together 
with many bonds and other choses in action; besides twenty- 
four or five negroes, whose names &c. are particularly set 
forth. In addition to all which, it is averred, that the decedent 
owned at the time of his death, a large stock of horses, hogs, 
cattle and goats; also corn, fodder and groceries, with house- 
hold furniture, plantation tools, &c. besides about four thousand 
dollars in cash, which he had in his possess'on. 

The complainants further allege, that the decedent was not 
in debt at the time of his death, as they believe, more than five 
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hundred and fifty dollars, and that he made no will of recent 
date,as the complainants believe. They are however inform- 
ed and charge, that he made a will about ten years ago, by 
which, as they understand, “he disposed of all his property” to 
them ; but they cannot undertake to state, with certainty any 
thing in relation to that will, as the same was taken from. the 
decedent's house by the defendant, John H. Peters. 

It is further stated, that the complainants have heard it ru- 
moured, and some of them have seen a writing, which they un- 
derstand some persons say, is the last will of the decedent. By 
that paper, alegacy of one hundred dollars is given toa negro wo- 
man named Sally, and the like sum to each of several other ne- 
groes: alegacy of two hundred dollars, to Richard Plunket, of the 
county of Tallapoosa ; and the lands of the decedent, in the State 
of Georgia, aredevised to four of the complainants, his children, 
to wit: Jackson, Nancy, Elizabeth and Luraney. — And it is de- 
clared by that paper, that the decedent's son, Needham, one of 
the complainants, “ shall be excluded from any share or inter- 
est in the said estate, because of his ingratitude”’ The resi- 
due of the estate of the decedent, is devised and bequeathed to 
one Robert F. Randall, an individual whom they have never 
seen, and of whom they have never heard ; and consequently, 
believe that there is no such person. 

It is further alleged, that at the time of the decedent’s death, 
the complainants were all of full age, and on terms of friendship 
with him, with the exception of his widow ; and they positively 
deny that he executed the pretended will, or if he did, it was 
at a time when he was labouring under some mental derange- 
ment, to fits of which he was subject, for some years previous 
to his death. 

The complainants also state, that one of them, viz: Needham 
Bryant, came from his residence in Georgia, to the late resi- 
dence of the decedent inthe county of Tallapoosa, for the express 
purpose of administering upon the estate he had left. Upon 
his arrival at the decedent’s residence, he found his papers lock- 
ed up in a chest or bureau, and the premises in the possession 
of the servants belonging to the estate. That he examined all 
these papers with care, three several times, the last examina- 
tion being made in the presence of William Goldsby, John H. 
Peters and Richard Plunket, two of the defendants, but was un- 
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able to find any paper purporting to bea will, except a writing 
made about ten years previously. 

It is further stated, that the complainant, Needham, being in 
competent to manage the administration of his father’s estate, 
soon after his arrival in Tallapoosa, employed the defendant, 
John H. Peters, who is a counsellor and attorney at law, to aid 
him in the matter, and to obtain for him and in his name, letters 
of administration thereupon; and tv this end, he executed a 
power of attorney, authorizing Peters to sign his, Needham’s 
name, to such bond as might be required to obtain letters of 
administration. All of which Peters did agree to attend to, and 
Needham returned to Georgia in a few days, that he might 
move to Tallapoosa, and attend to the business of the estate. 
But instead of taking out letters of administration in the name 
of Needham, Peters, as the complainants “believe, in violation 
of the laws of the land, and without any authority, (unless it is 
from pretended letters of administration on said estate) assumed 
to himseif, the right to manage said estate;” and before Need- 
ham reached Tallapoosa again, (which was after a few weeks 
absence,) Peters had advertised that all the slaves and other 
personal property of the estate would be sold on the 7th and 8th 
days of February, 1837. On the days appointed for the sale, 
the complainants all attended, and remonstrated against a sale 
of the property, but Peters declared that he would sell, and 
that a will of a recent date, made by the decedent, had lately 
been found, (which is the paper already described, and bears 
date the 26th September, 1836.) The sale progressed and 
property was sold to the amount of upwards of fourteen thov- 
sand dollars, and bonds taken by Peters payable to himself. 

It is further charged, that Peters has had “and still retains 
in his possession all the papers belonging to the estate of the 
said decedent, together with the said old will, made about ten 
years ago, and the said paper purporting to be a late will of 
said decedent. 

The complainants charge it as their belief, that Peters will 
waste the estate of the decedent, and they fear he will transfer 
the bonds, &c. due the estate to-innocent persons; and that 
Peters’ estate is insufficient to make good the loss which the 
complainants would sustain thereby: besides, they have been 
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informed and believe, that he intends toleave this State, without 
. the intention of ever returning. 

It is further alleged, that Peters pretends to act in virtue of 
letters of administration, yet they have carefully examined the 
office of the clerk of the County Court, and find there, no evi- 
dence that letters of administration have been granted on the 
decedent’s estate; and they are informed by the Clerk that none 
have been granted, yet they are unable to deny with certainty, 
this pretence of the defendant, Peters. 

Among other prayers, the bill prays, that “Peters may be 
compelled to produce said writing, purporting to be said pre- 
tended late will, and also said old will, and that he answer and 
say by what means he obtained said papers and all the other 
papers, and by what authority he has acted, and does now act 
in the said matters; and that he fully and fairly account and ex- 
hibit a full and entire statement of all the property, choses in 
action, money and other things, which came into his possession 
from the said estate of said decedent; and that he state what 
became of all such matters, and that said Peters, further an- 
swer what has been done with the residue of the slaves and 
other property belonging to said estate, which was not sold on 
said 7th and 8th days of February, 1837.” And further, that 
a writ of ne exeat issue, forbidding the defendant Peters, from 
leaving the State; and that Peters be restrained and injoined 
from collecting, and the other defendants who were purchasers 
at the sale mentioned, from “ paying all, or any part of the 
purchase money to any person until the matters and things in 
this bill contained, are fully heard. And that your honor will 
cause such issue or issues to be made up between the rightful 
parties, which may be necessary to investigate the validity of 
said pretended late will; and that said Peters give a true state 
of the said sale; state who were the purchasers of every ar- 
ticle sold, for what amount it sold, who were the sureties to the 
notes taken, and where said notes now are; and that your hon- 
or will grant all such other and further relief which to your 
orators and oratrixes in the premises may pertain.” And 
lastly, that process of subpena may issue, &c. 

Writs of Ne exeat and Injunction were awarded, in confor- 
mity to the prayer of the bill. . 

Peters answered the bill, denying very fully, all profession- 
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al, moral or legal impropriety in his interference with the es. 
tate of the decedent, and asserting that he had been duly ap. 
pointed an administrator thereof by the County Court of Tal. 
lapoosa, and that he had acted under the authority thus con. 
ferred. Other proceedings were had in the cause. during its 
pendency in the Circuit Court of Tallapoosa, which it is not 
material to notice; and upon the organization of separate Courts 
of Chancery, the cause was transferred to the Court, directed 
to be holden at Talladega. At the term of that Court, holden 
in February, 1840, a motion was made to dismiss the bill for 
want of equity. The Chancellor thought that “the whole sub. 
ject of the probate of wills, granting letters of administration, 
appointing guardians, revoking administration, decreeing dis- 
tribution, &c. is committed to the County or Orphans Court ;’ 
but he conceded, that under our statute, where a will is admit- 
ted to probate, its validity may be contested in chancery, at any 
time within five years from the date of the probate. He was 
of opinion, that it did not appear that the will in this case had 
been proved, or that Peters was acting under it, and dismissed 
the cause as one of which the Court had no jurisdiction. 

It appears from the record, that the counsel for the complain- 
ants, upon the cause being called, moved the Chancellor for 
leave to amend their bill in a very material respect ; and, after 
the Chancellor had read his decree, submitted in writing, the 
amendment desired to be made. But leave to amend was de- 
nied by the Chancellor, on the ground that the “ motion came 
too late, and if granted, would make a new case.” 

To revise the decree of the Court of Chancery, the com- 
plainants have sued a writ of error to this Court. 


Wm. P. Cutxton, for the plaintiff in error. The Chancel- 
lor overlooked the object of the bill. He seems to have re- 
garded it, as filed for the purpose of testing the validity of the 
supposed will of William Bryant, deceased. Had such been 
its object, the decree would be unobjectionable; for here, 
as in England, until the will is admitted to probate, Chan- 
cery has no jurisdiction to direct an issue of devisavit vel non ; 
unless, perhaps, the parties interested, consent thus to test its 
validity, which some of the authorities maintain may be done 
m equity, even before probate, 
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The bill avers, that it was the intention of the next of kin to 
administer on the estate of Bryant; that he employed Peters 
as an attorney and counsellor to aid him, and gave him a pow- 
er of attorney to obtain letters of administration, and execute a 
bond in hisname. That Peters instead of following the direc- 
tions of his principal, in his absence took possession of all the 
property of the decedent—advertises and sells the same; alleg- 
ing that he has found a will of the decedent, which justifies the 
proceeding, and which gives nearly all the estate to a person 
not related to the decedent, and whom the complainants believe 
has no real existence. That Peters claims to be an administra- 
tor, but the complainants charge, if he have letters, they were 
fraudulently obtained, and no bond or other record evidence of 
his appuintment can be found: And further, that he threatens 
to waste the estate to an extent beyond his ability to make 
good indamages. That he threatens soon to leave the State, 
to return no more, &c. True, the bill alleges that the pre- 
tended will is void, prays a discovery &c. an account and dis- 
tribution, that an issue of devisavit vel non be directed and for 
general relief. 

Peters divested himself of the character of attorney, and as- 
sumed to act in his own name, and in doing so committed a 
breach of faith, by which he should not profit. 1 Story’s Eq. 
306. The Chancellor should have compelled him to account, 
although he may have had letters of administration. The heirs 
and distributees were all of age, the estate owed comparative- 
ly nothing, and they might have made a division and distribu- 
tion among themselves. Gayle v. Singleton, 1 Stew. Rep. 566; 
Dobbs, et al. v Cockerham’s distributees, 2 Porter’s Rep. 328; 
Toller’s Exr. 480; 5 Bac. Ab. 447; 1 P. Wm’s 544—575; 2 
Fonb. Eq. 322; Story’s Eq. 109. 

It is alleged, that the records of the County Court furnish 
no evidence, that administration was ever granted to Peters. 

This being the case, there could be no proceedings to revoke 
his authority either by appeal, or in the County Court. 

It is shown by the bill, that the property of the decedent’s 
estate was wasting through the agency of Peters, who was 
about to remove himself beyond the State. If equity could 
not relieve under such circumstances the complainants would 
be remediless; for before letters could be obtained and suit 
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brought, the property or a portion of it, would be irreclaimably 
lost. The equity then, is defensible as a bill quia timet, 

Again: The jurisdiction of chancery is undoubted, to recover 
the muniments of title; and such is in part the object of the 
present bill. 

It matters not whether Peters is administrator or not, equity 
will regard him asa trustee for the parties interested; will pro- 
vide for the proper management of the estate, and an equita- 
ble distribution, and appropriation of it. 1 Story’s Eq. 406; 
2 Story’s Eq. 131; Fonb. Eq. B. 1, ch. 1, sec. 8, and note 9; 
1 Bro. Ch. Rep. 277; 3 Bro. Ch. Rep. 624; 2 Atk. Rep. 213. 

The defendant, Peters, insists in his answer, that the will of 
1836 has been proved, and may be seen on the records of the 
Orphans’ Court of Tallapoosa. The willis set up in bar of the 
complainant’s right to the estate of the decedent, and Peters in- 
sists on it in his defence; and thus its validity is drawn in 
question. . 

It is admitted, that upon authority, fraud in obtaining a will, 
forms an exception to the exclusive and concurrent jurisdic- 
tion of equity over frauds, yet the liberal views of Lord 
Hardwick, in Chesterfield y. Jansen, 2 Ves. Rep. 155, seem 
more consonant to reason. And so thinks Mr. Justice Story, 
2 Com. on Eq. 422. 

Chancery, which looks mainly at the merits of a controver- 
sy, has been liberal in allowing amendments. In the present 
case, the necessity of the proposed amendment, was suggested 
by the answer, and it should have been allowed to the com- 
plainants, to put in issue the new matter. Story’s Eq. Plead. 
Amendments have been allowed even after decree. 2 Mad. 
Ch. 289; Blake’s Ch. 195; Bradford v. Felder, 2 McC. Rep. 
170; Beauchamp v. Gibbs, 1 Bibb’s Rep. 483; Rose v. King, 
4 Hen. & Munf. Rep. 475; 3 P. Wms. Rep. 357. 

True, more latitude is allowed where the amendment is as 
to parties, than where it relates to the subject matter of com- 
plaint. The amendment proposed to be made, secks only to 
render the obligations of the bill more definite, and charge Pe- 
ters as administrator cum testamento annexo, instead as execu- 
tor de son tort.. To drive the complainants toa new bill, 
would be productive of costs and delay to’them, without a cor- 
responding benefit to any one. 
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~ Lastly: A bill should set forth such a state of facts as would 
give the Court jurisdiction ; but where chancery obtains juris- 
diction for one purpose, it will retain and dispose of the whole 
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case, 
There are cases where the defects in the bill may be aided by 


the answer; and it has been held, that where a defendant has 
fully answered, it is too late to object to the want of equity. 


HeypenFept, for the defendant. 


COLLIER, C. J.—A motion to dismiss a bill for want of 
equity, does not authorise the chancellor to look: into the an- 
swer and proofs, if there be any, but it is to be determined up- 
on an inspection ot the bill only; if that does not disclose a 
case authorising the interference of chancery, according to our 
practice; it may be dismissed on motion, at any stage of the 
cause. The question then to be determined, is not, whether if 
the cause had been submitted for hearing on the bill, answer 
and exhibits, the decree should have been adverse to the com- 
plainants, but supposing the bill to be true (as for the purpose of 
the motion it must be considered.) are the complainants enti- 
tled to relief? 

The chancellor thought the object of the bill was to contest 
the validity of what it characterizes as a pretended will of the 
decedent, alleged to have been made in the year 1836; and 
while he conceded, that such a contestation was allowable in 
equity, any time after the expiration of five years from the 
date of the probate, yet as it did not appear that the will had 
been proved, he repudiated the cause. Had the sole object of _ 
the bill, have been such as was supposed, we are not prepared to 
say, that the decree would be erroneous; for it is not alleged 
that the will was ever admitted to probate, though it is prayed 
that an issue may be made up to try its validity. 

The bill alleges among other things, that Needham Bryant, 
one of the complainants, and a son of the decedent, intended to 
administer on his father’s estate, employed the defendant Pe- 
ters,as an attorney and counsellor at law, to aid him with his 
advice, &c, and made a power of attorney to him to obtain 
letters of administration for, and execute a bond in his, Need- 
ham’s name. That instead of acting under the power, Peters 
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took possession of the estate left by the decedent, and pretends 
to have taken letters of administration in his name from the 
County Court of Tallapoosa; but the records of that Court 
do not show such to be the fact, nor is there any administra. 
tion bond there on file. 

That Peters has sold under a pretended order of Court, a 
number of the slaves, and other personal property belonging to 
the estate, and says that a will was made by the decedent in 
1836, a short time before his death, which makes no provision 
for some of the complainants, but gives the greater part of his 
estate to one Robert F. Randall, whom the complainants charge 
has no real existence. 

It is also alleged, that the decedent, about ten years before 
his death, made a will by which he gave his estate to the com- 
plainants; that the will of 1836 was never executed by the de- 
cedent, or if executed by him, it must have been during a pe- 
riod of mental derangement. 

That Peters has possession of both the wills, and of ail the 
papers, &c. belonging to the estate. That they believe he will 
waste the estate, and fear he will transfer the bonds, &c. ; and 
that his estate is insufficient to make good the loss which the 
complainants will thereby sustain: And further, they have 
been informed and believe, that he will leave the State, with- 
out the intention of returning to the same. 

The bill then prays, that the defendant, Peters, may be com- 
pelled to produce the paper purporting to be the last will of the 
decedent; also, the old will, and answer by what means he ob- 
tained them, as well as the other papers of the estate, and by 
what authority he has, and does now act as the representative 
of the decedent. That he exhibit a full account of all the mo- 
ney, property, &c. which came to his hands, and that he state 
what has been done with the slaves and other property not sold 
by him. 

And further; that a writ of ne exeat be awarded to restrain 
the defendant, Peters, from leaving the State; and that an in- 
Junction issue to injoin the collection of the money due the es- 
tate, &c.: And lastly, such other relief as may be proper, be 
granted, &c. 

That the jurisdiction of the Orphans’ Court, under the sta- 
tutes of this State, is not universal and exclusive over the es- 
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tates of deceased persons, or of the rights of heirs, legatees and 
distributees, is abundantly shewn in Leavens v. Butler, ef uz. 
8 Porter’s Rep. 396. How far the jurisdiction of that Court 
may be exclusive, it is unnecessary to consider, as it is clear, 
there are many cases of that character, in which a Court of 
Equity only, is competent to afford complete redress. 

It is not directly alleged that Peters acts as the representa-, 
tive of the decedent’s estate, without the authority of law, but 
the complainants express the belief, that letters of administra- 
tion have never been granted to him; and as a ground for that 
belief, state that they can find no order for that purpose, nor 
any administration bond in the Orphans’ Court of Tallapoosa, 
from which he pretends to have derived his authority; and that 
the clerk of that Court informs them, there never has been any. 
Taking this to be true, which a motion to dismiss, impliedly ad- 
mits, and it is clear the Orphans’ Court has no jurisdiction over 
him. But the complainants, as the heirs and distributees of 
the decedent’s estate are not remediless. Chancery is the ap- 
propriate tribunal to which they may resort to injoin Peters 
from any further interference in the matter, and obtain securi- 
ty for their rights. And even conceding that the possession of 
the decedent’s estate by Peters, is legal; yet if the complai- 
nants interest is in jeopardy, that Court will lend them its pro- 
tection. It is laid down generally, that “where there is a fu- 
ture right of enjoyment of personal property, Courts of Equity 
will interpose and grant relief upon a bill guia timet, where 
there is any danger of loss, or deterioration, or injury to it in 
the hands of the party entitled to the present possession.” 2 
Story’s Eq. 142. Bills guia timet “are in the nature of writs 
of prevention to accomplish the ends of precautionary justice. 
They are ordinarily applied to prevent wrongs or anticipated 
mischiefs, and not merely to redress them when done. The 
party seeks the aid of a Court of Equity, because he fears 
(quia timet) some future probable injury to his rights or in- 
terests; and not because an injury has already occurred which 
requires any compensation or other relief.” ‘This jurisdiction 
“is applied to the cases of executors and ¢dministrators, who 
are treated as trustees of the personal estate of the deceased 
party. Ifthere is danger of waste of the estate, or collusion 


between the debtors of the estate and the executors or ad- 
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ministrators, whereby the assets may be substracted, Courts 
of Equity will interfere, and secure the fund; and in the 
case of collusion with debtors, will order the latter to pay 
the amount of their debts into Court.” 2 Story’s Eq. 130-1.— 
The complainants state, not only that they have been unable to 
find any bond executed by Peters for the _ proper administra- 
_ tion of the decedent’s estate ;. but they believe he wil] waste the 
same, to an extent which his own means are insufficient to make 
good; and they believe further, that he will remove from the 
State. These allegations, coupled with the fact that the com- 
plainants are heirs and distributees of a considerable real and 
personal estate, which has come to the hands of Peters, are en- 
tirely sufficient to authorise equity to interfere for the pur- 
pose of “precautionary justice.” 

The equity of the bill in the present case, is defensible upon 
other grounds, The complainants allege that the defendant 
Peters has the possession of all the papers belonging to the 
estate of the decedent ; among these, there is one will which 
makes them the legatees, and another which he, Peters, pre- 
tends, makes another disposition of the estate. Of these pa- 
pers, a discovery is asked. It is the acknowledged office of 
chancery, to compel the production of deeds and other wri- 
tings, where the party complaining, shows prima facie, that 
his interests require it.. 2 Story’s Eq. 12-13. If the facts be 
as supposed, is it not essential to the adjustment of the rights of 
the parties claiming under these writings, that they should be 
produced, that the proper steps may be taken to test their va- 
lidity as wills, and the letters of administration, if any have 
been granted, may be revoked? If the first will be valid, the 
complainants cannot recover their legacies through the agen- 
cy of the Orphans’ Court, until it is regularly proved and es- 
tablished ; and this can only be done when it is produced, or if 
lost, its contents proved. 

Again: It is alleged that the decedent at the time of his 
death, was the owner of a large real property, both in this 
State and Georgia. Now itis presumable, that for this, he had 
deeds or evidences of title, all of which are said to be in the 
possession of Peters. And although he may be an administra- 
tor, as he insists, yet he would not be required to return a sche- 
dule of these papers tothe Orphans’ Court. Ordinarily an ad- 
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ministrator has nothing to do with the real estate of his intes- 
tate, and the bond executed by him, upon receiving his authori- 
ty, does not undertake for its administration. Upon a deficien- 
cy of the personal assets, &c. he may petition for an order of 
sale, &&c. of the lands, but otherwise his duties do not require 
him to interfere with them. See adm’rs oath, Aik. Dig. 177. 
This being the law, it is essential to the interest of heirs, and 
others, that equity should possess the power to compel the pro- 
duction of title papers, and provide for their safe keeping, while 
the personal estate is in the course of administration. The 
law as extracted from the English adjudications on this point, 
is thus stated: “Heirs at law, devisees, and other persons, pro- 
perly entitled to the possession and custody of the title deeds 
of their respective estates, may, if they are wrongfully detain- 
ed or withheld from them, obtain a decree for a specific deli- 
very of them.” 2Story’s Eq. 13, and cases cited. 

To say nothing of the extensive jurisdiction exercised by 
Courts of Equity; in cases in which a client complains against 
his counsel, a principal against his agent, and over legacies, 
and the distribution of estates; and in matters of account and 
trust, as well as in compelling a discovery with a view to re- 
lief in that tribunal, or some other, we think the equity of the 
bill is sufficiently shewn from what has been already said.— 
1 Story’s Eq. 306-7 , 310, 436-8-9, 441, 506—7-8, 512, 542. 

According to the practice in the English Chancery (which 
in the absence of any rule of our own, at the time this cause 
was decided below, must be our guide, 24 rule of the practice 
in chancery, 5 Stew. & P. Rep. 12,) the complainant before 
he files his replication, may amend his bill as a matter of course, 
and even without costs, if he does not thereby put the defen- 
dant to additional expense. Lube’s Eq. Plead. 62. But no 
substantive amendment can be made after that period, for that 
would be to open the pleadings a second time; but even then 
under special circumstances, the complainant will obtain leave 
to withdraw his replication in order to add an amendment.— 
This indulgence will not, however, be granted after the publi- 
cation of the depositions ; for it would be unjust to permit the 
complainant to put new facts in issue, when he should happen 
to find that those on which he originally relied, were not sub- 
stantiated. In such case, his only remedy is to file a. supple- 
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mental bill.. Lube’s Eq. Plead. 65; Hoffman’s Ch. Pr. 284; et 
post. Story’s Eq. Plead. 268, et post. In the case at bar, only 
one of the defendants had answered, and the complainants had 
not replied to that answer, nor had depositions been taken for 
either party. According then, to the practice as we have sta- 
ted it, the motion to amend the bill was in time, and should have 
been granted. 

Whether a refusal to permit an amendment which should be 
allowed, will authorise the reversal of a decree on error, we 
need not consider. What we have said in regard to the practice 
on this point, will sufficiently indicate the course of proceeding 
in the future progress of the cause. And without adding any 
thing further, our conclusion is, the decree must be reversed, 
and the cause remanded. 








Morean, Mann anv Batt v. Binuines. 


1, Where the penalty against a constable, fur failing to return an execution, was 
the amount of the judgment, and for failing to pay over the money on demand, 
after satisfaction of the execution, was the amount of the judgment, and ten 
per centum per month damages—Held, that as the latter included the former, 
the insertion of both in the notice, for the motion, could not be objected to, af- 
ter a verdict finding all the allegations true, but would have been a valid objec- 
tion to the motion, if it had not been waived by taking issue on the facts. 

2. When several defaults, for not paying over money on distinct executions, were 
embraced in the same motion, as the amount of each default was sufficient to 
give the Court jurisdiction—-Held, that no objection could be taken after a 
verdict, on an issue made up, on the motion to the union of separate causes of 
action in the same motion; the Court considering it equivalent to a consolida- 
‘tion, by consent, of distinct motions. 

3. The penalty of ten per cent. per month, on the amount of the judgment, against 
a constable, for failing to pay over money made by him on an execution, can 
be computed only from the time of the demand made. 


Error to the Circuit Court of Barbour. 


THIS was a motion made in the Circuit Court of Barbour 
county, by the defendant in error, against Morgan, as consta- 
ble, and Mann and Ball as his sureties, upon a notice for failing 
to pay over, on demand, one hundred and thirty-nine dollars, 
alleged to have been collected on four several executions, which 
issued from a Justice of the Peace, in favor of the defendant 
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in error, against Samuel N. Brown and others, together with 
ten per cent. per month on the sum so collected, from the time 
of the demand ; and in case the motion aforesaid, is refused, 
then the plaintiff will move against the constable and his sure- 
ties for failing to return the executions aforesaid. 

Upon which a judgment was rendered; which recites that 
the parties appeared by their attornies, and that upon issue 
joined, the jury found the allegations contained in the notice to 
be true, aid find for the plaintiff, one hundred and twenty-five 
dollars sixty-seven cents, and the further sum of three hundred 
and twenty-four dollars thirty-three cents, ten per centum 
damages from the time of the collection, demand and default, 
and that the defendants, Mann and Ball, are the sureties of the 
constable; upon which the Court rendered judgment for four 
hundred and fifty dollars, the aggregate of the sums so found 
as aforesaid, with interest thereon, at the rate of five per cent. 
per month from the rendition of the judgment, until satisfaction 
thereof, and costs. 

From which, the defendants prosecute this writ of error, and 
now assign for error. 

Ist, that the notice is insufficient. 

2d, the notice contains two distinct grounds of proceeding. 

3d, the verdict and judgment do not respond to the notice. 

4th, because several distinct causes of action are embraced 
in the same motion. 

5th, the judgment is uncertain ‘as to which of the. defaults 
charged, and does not correspond with the verdict. 


Burorp, for plaintiff in error. 
Harris, contra,—cited 5 Porter, 537; 8 te 99, 361; 
Stew. and Porter, 112; 5 Stew. and Por. 441. 


ORMOND, J.—Notwithstanding this is a proceeding on a 
highly penal statute, and the judgment is obtained on motion, 
We cannot perceive that there is any error in the proceedings. 

Most of the objections that are raised by the assignment of 
errors, are cured by the verdict of the jury, or waived by tak- 
ing issue on the facts of the notice. 

In Hill v. The State Bank, 5 Porter, 537, we held, that when 
the act complained of, subjected the sheriff to different penal- 
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ties, at the election of the party aggrieved, he must specifically 
state in the notice on which he will proceed. The notice inthis 
case, was for failing to pay over money made by the constable, 
on demand, and also for failing to return the executions , had the 
notice been objected toon this ground, it could not have been sus- 
tained. But the jury find, by their verdict, that all the facts 
alleged in the notice, are true: and as the verdict ascertains 
that the money was not paid gver on demand, it is entirely un- 
important that it also shews that the executions on “which the 
money was made, were not returned, as the result is not chang- 
ed by the additional fact, that the executions were not returned. 
The penalty for a failure to return, being the amount of the 
judgment only, and for a failure to pay over the amount on 
demand, the amount of the judgment and ten per cent. per 
month thereon. It is therefore obvious that the offence of fail- 
ing to return the execution is merged in the penalty for failing 
to pay over the money. 

It is also said that the verdict is uncertain, and does not show 
from what period the ten per centum is calculated ; whether 
from the time of the collection of the money, or the refusal to 
pay it over on demand. 

The statute, (Aik. Dig. 175,) is highly penal in its character, 
and rather ambiguous in its terms, as to the time from which 
the computation shall be made; and applying to it the well 
known rules of construction, we should incline to think that 
the ten per centum could only be calculated from the time of 
the refusal, to pay upon demand, and by a computation, we 
ascertain that the jury have in fact computed the damages only 
from the time of the demand made. 

It is also supposed there is error in embracing the defaults 
on the several executions, in one motion. There can be no 
doubt this would have been irregular, if by taking issue on the 
notice in which they are all embraced the objection, had not 
been waived. Ifseparate suits had been commenced, they might 
have been consolidated on moticn; that appears to have been 
done here by the consent of the parties. 

In these summary proceedings, where the judgment is by de- 
fault, the judgment must show affirmatively, every fact neces- 
sary to give the Court the summary jurisdiction, and must also 
shew the facts upon which the liability of the defendant de- 
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pends; but where the defendant appears and an issue is tried, 
the verdict ascertains the liability of the defendant, as it does 
in other suits prosecutedin the ordinary mode. As an issue was 
tried here, the only question is, whether the facts necessary. to 
give the Court jurisdiction appear—we think they do. The 
motion is to be made in the Circuit or County Court, when the 
ten per centum damages will exceed fifty dollars. 

The jury find all the allegations of the notice to be true, and 
as the issue‘is made up on the notice, we must look to that to 
ascertain the facts put in issue. The default charged, is the 
failure to return four executions, which are particularly describ- 
ed. The smallest in amount, is twenty-nine dollars. forty-four 
cents, and as-the demand was made on the 8th July, 1838, and 
the trial had ,at the fall term, 1840, it will be seen that the ten 
per centum, per month, on that sum for the intervening period, 
will greatly exceed fifty dollars, and that therefore, the Circuit 
Court had jurisdiction, in each of the cases which were thus 
by consent, consolidated. 

It results from this examination, that there is no error in the 
record, and the judgment must be affirmed, 








Cocxe v. Tue Brancn Bank at Mose. 


7 

1. One of a firm of tavern keepers, has no authority to bind his co-partner, by a 
Rote, of which the consideration has no connexion with the business of the joint 
concern; and the want of such consideration may be shown in defence to an 
action, by a bona fide holder of the note. 


Writ of error to the County Court of Mobile county. 


MOTION by the Bank for a judgment against the defend- 
ants, as makers of a promissary note. The defendants pleaded 
non assumpsit; and it was agreed between the parties that 
this should stand as a plea of non est factum, denying the ex- 
ecution of thenote and its indorsement by Lea & Langdon, the 


payees. 
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At the trial, the plaintiffs produced a note for the sum of 
$4609, signed, J. F. & W. Cocke, payable to Lea & Langdon, 
and indorsed thus: Lea & Langdon, in liquidation. The plain- 
tiffs then proved that the signature was in the hand writing 
of J. F. Cocke, one of the defendants; that the defendants were 
tavern keepers and partners; that the note was transferred to 
the Bank by Lea & Langdon, in liquidation of their debt to it; 
and that each partner of this firm had authority to sign the 
name of the firm, in liquidation of partnership debts. 

The defendants then proved by Martin A. Lea, that he ob- 
tained the names of the defendants in blank; that the names 
were signed by J. F. Cocke, without the knowledge of Wood- 
son Cocke, the other partner; that said Cocke owed Lea & 
Langdon no money, and was under no obligation to him ; that 
no part of the proceeds of the note was appropriated to the 
defendants ; that they are partners in a publi: house in Marion, 
and carried on no mercantile business; that the note was trans- 
ferred in liquidation of Lea & Langdon’s debt; and that the 
indorsement was made after the dissolution of the firm. The 
defendants further proved, by another witness, that J. F. Cocke, 
left the blank signature ofthe firm of J. F. & W. Cocke, with 
Martin A. Lea, one of the firm of Lea & Langdon; this witness, 
sometime afterwards at the instance of said Lea, wrote the 
note over the blank signature; that Woodson Cocke had no 
knowledge of the name of the firm being left or used; that nei- 
ther of the defendants had any knowledge of the note being 
filled up, or of its being used by Lea & Langdon; that they 
had no interest in the consideration of the note, and derived 
no benefit from its transfer to the bank; that the defendants 
were tavern keepers in the town of Marion, Perry county, and 
were only partners as such; that it was not usual for such part- 
ners to give or transfer bills or notes to a large amount, and 
that it was not necessary, in business of that kind ; that the firm 
of J. F. & W. Cocke were doing no mercantile business, but 
they bought and sold spirituous liquors for the use of their tav- 
ern. 

The Court charged the jury, that the want of consideration 
was not a matter for them to investigate ; if one gives his name 
to another, in blank, he thereby puts himself in the power of 
that other, to any amount he thinks proper to use the blank: a 
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partner cannot commit his co-partner for any thing not con- 
nected in some manner or other with their partnership business; 
and if this note was made for any other purpose than in the 
course of business, Lea & Langdon, to whom the note is pay- 
able, could not recover of W. Cocke, who it seems was not 
privy to the transaction: But the question is, was the Bank 
acquainted with the circumstances under which the note was 
made? If so, it cannot recover—otherwise, it must. 

A partner may not bind his co-partner after the dissolution 
of the partnership; but in diss8lving, they may, by mutual 
agreement, bind each other in the liquidation and closing of 
the concerns of the firm. If the presiding Judge was indebted 
to one of the jury, and agreed to give him the note of another, 
in liquidation of the debt, the juror would recover on that note, 
although the Judge might have obtained it unfairly, unless, the 
juror was advised or notified of the manner in which it was 
obtained. 

The Court was requested by the defendant, to charge the 
jury: 

1. That should they believe, J. F. & W. Cocke, were tav- 
ern keepers in the town of Marion, and that J. F. Cocke signed 
the names of the firm in blank, under the circumstances stated 
by the witnesses, and it had no connexion with their business, 
as tavern keepers, then the plaintiff ought not to recover against 
Woodson Cocke. 

2. That should they believe the note declared on was taken 
by the Bank, in liquidation of the then existing liabilities of Lea 
.& Langdon; that no new or present consideration was given 
for the same ; that no existing security was released, ‘and that 
Lea & Langdon were still liable to the Bank for their debt— 
then the plaintiff did not give a suitable consideration for the 
note, and ought not to recover. 

3. That should they believe the firm of Lea & Langdon was 
dissolved at the time the note was indorsed to the plaintiff; 
and that the indorsement of Lea & Langdon was made with- 
out the knowledge of Langdon, then the legal title was not 
transferred to the Bank, and the plaintiffs ought not to recover. 

These charges were refused; and thereupon, the defendants 
excepted as well to the charges given, as to the refusal to in- 
struct as requested. They now assign that the Circuit Court 
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erred in the several matters covered by the bill of exceptions, 


Camps tt, for the plaintiffs in error, relied on two positions; 

1. That the defendants were not partners in ¢rade, and there. 
fore had no authority to bind each other, unless an authority be- 
yond the mere fact of partnership is shewn. The Bank is 
bound to know the extent of an authority when it is implied from 
the condition of the parties ; if the defendants were partners in 
trade, then a general authority would be implied; if partners 
in a business, not connected with trade, then the public is held 
to inquire into the authority of one of the partners, when he at- 
tempts to bind the firm, as none is implied from the nature of 
the business. Dickinson v. Valpy, 10 B. & C. 128; Cary on 
Part. 47, Byles on Bills, 20; 6 Esp, 18; 4 Dana, 375. 

2. That the transfer by Lea to the Bank, was unautaorised 
by Langdon and consequently, the property in the note did not 
pass by the indorsement. Whatever equitable title the Bank 
may have, it cannot prevail against the defendants. Gow on 
Part. 310: Sanford v. Mickles, 4 Johns. 224; 1 Nott & McC. 
561; 1 Starkie 375; 2 Johns. 300; 1 McCord, 388; 3 Esp. 108; 


18 Pick. 505; Gow on Part. 77; Kilgore v. Finlayson, 1 H. 
B. 155. 


GOLDTHWAITE, J.—1. The first and most important 
question to be determined here is, whether Woodson Cocke 
is bound to the payment of the note, executed in the partner- 
ship name by his partner. 

It is not denied that a copartnership may be formed with re- 
spect to any legal business, and the acts of one, with reference 
to any matter connected with the joint business, will bind the 
others; but it is insisted that the liability of a partner to pay a 
note executed by his co-partner, when it is has been put in 
circulation without any consideration connected with the part- 
nership business, only extends to cases of mercantile partner- 
ships. When the subject is examined, it will be found that the 
rule is adopted into the common law, from the usages and cus- 
toms of merchants, and applies only to partnerships in trade. 
In such partnerships, each partner is presumed to have the au- 
thority to make and indorse promissory notes and bills of ex- 
change ; and if a bill or note is issued in the name of the firm, it 
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will bind all the members of it, when in the hands of a bona 
fide holder. although one of the partners may have put it in 
circulation in fraud of the others. Chitty on Bills, 45, note M. 
and cases there cited. 

The citation of one or two authorities, will make it sufficient- 

ly obvious that there are partnerships to which the rule of the 
law merchant does not apply. ‘Thus, in the case of Williams 
v. Thomas, 6 Esp. 18, Lord Ellenborough held, at nisi prius, 
that a bowa fide holder could not maintain an action, on a bill 
of exchange, excepted by one of several joint owners of a ship, 
in the names of all on whom the bill was drawn. "The bill on 
its face, purported to be drawn for goods furnishsd to the ship, 
but in fact, was drawn for an account unconnected with it. 
And in the case of Dickinson v. Valpy, 10 B. & C. 128, the ac- 
tion was also by a bona fide holder, and the defendant was 
sought to be charged as one of the members of a mining com- 
pany on a bill drawn and accepted by order of the directors of 
the company. It was held to be incumbent on the plaintiffs to 
prove that the directors of the company had authority to 
bind the other members, by drawing or accepting bills; and 
that the plaintiff not having produced the deed of copartnership, 
nor given any evidence to show that it was necessary for the 
purpose of carrying on the business of that mining company, or 
usual for other mining companies to draw or accept bills, there 
was no authority shewn to draw or accept bills; and still less 
to accept bills in this form, which in effect, were promissory 
notes. ; 
From these cases, it seems to be questionable whether, .part- 
ners not in the trade of merchandise, can bind their co-partners 
by a bill or note; but conceding that they may do so for all mat- 
ters connected with the partnership business, these decisions 
are conclusive to show, that beyond this, one partner cannot 
be bound by another, unless an authority is expressly given, or 
can be inferred from the circumstances attending the transac- 
tion. 

In this case, it is stated that the defendants purchased spiri- 
tous liquors for the purpose of selling and using in their tavern. 
This certainly cannot have the effect to make the business of 
tavern keeping a mercantile trade, so as to bring it within the 
influence of the custom of merchants. 
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It is difficult to conceive of any partnership business which 
does not require some purchases to be made in the usual course 
of it, and this fact is conclusive to show that the mercantile law 
does not attach to partnerships for such a cause merely; for 
otherwise, the case of the ship owners, and of the mining 
company, would have been within it. 

The law presumes that the Bank, ifit inquired at all into the 
partnership of the defendants, must have received information, 
that they were not partners in a mercantile trade, but only in 
the business of tavern keeping. This ascertained, it took the 
note at its peril, and must have relied on the faith of the indor- 
sers. We are constrained to declare that Woodson Cocke, is 
not bound to the payment of this note, under the circumstan- 
ces disclosed. , 

With respect to the question, how far the Bank could ac. 
quire an interest in this note, under the indorsement ot Lea, af- 
ter the dissolution, we think the case is not sufficiently presen- 
ted on the facts, to enable us to enter upon it without some 
risk of deciding a point not involved. We may remark, 
however, that it is difficult to conceive how. Lea, could have 
beeh authorised to sign the name of Lea & Langdon in liquida- 
tion, unless some effect is given to such an authority. Wheth- 
er his indorsement, under such an authority, would transfer the 
title or bind the firm, may not be ‘necessary to decide in this 
case, under the view we have taken. We therefore decline 
now to,consider it. 

Let the judgment be reversed, and the case remanded. 
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McLenvon v. Goprrey. 


1. The plaintiff declared on a written contract, made the 9th July, 1838, to 
teach an English school for that year: the contract produced, was dated of 
that day, and was a stipulation to teach an English School for one year, with- 
vut stating when it began—Held, that the contract given in evidence was va- 
riant from that declared on, and consequently inadmissible. 

2, Semble, parol evidence is admissible to give direction to and apply a written 
instrument, but not to add to, or vary its terms. 

3. Where several persons employed an individual to teach school for them, stipu- 
lating if they dismissed him before the term of employment expired, that they 
would pay him for the time he was engaged—Held, that taking the scholars 
from the school under circumstances to show they were not to be sent 
back, indicated a willingness to dispense with the teacher’s services, and was 
tantamount to a dismissal. 

4. If the plaintiff relies upon an excuse for a failure to perform his contract, he 
must specially allege it in his declaration ; but it seems, if he has been prevent- 
ed from performance under such circumstances as entitle him to recover as 
much as he would, had he actually performed his contract, he may allege a 
performance generally. 


The defendant in error declared against the plaintiff in as- 
sumpsit, in the Circuit Court of Sumter. 


THE declaration contains two counts: in the first, it is alleg- 
edthat the defendant, together with Norris Finley, John Lott 
and Charles Finley, entered into a written agreement with the 
plaintiff, bearing date the 9th of July, 1838, by which the plain- 
tiff bound himself to teach an English school for that year, for 
the defendant and Finley, Lott and Finley; all whom jointly 
and severally, agreed to pay the plaintiff, the sum of three hun- 
dred and fifty dollars, at the expiration of the year, to wit, the 
year 1838, in case they continued him, and if they should not 
continue him, to pay him in proportion. The declaration then 
avers, that the plaintiff’s employers did continue him, and that 
he discharged his dutics as a teacher, towards the children of 
the defendant, &c. in consideration whereof, the “defendant 
afterwards, to wit, at the expiration of the year, on the last 
day of the year aforesaid, &c. undertook, and then and there 
promised him, the said plaintiff, to pay him the said sum of mo- 
hey in said agreement specified, according to its tenor and ef- 
fect.” The declaration then alleges the usual breach. 
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The second count alleges an indebtedness by the defendant 
to the plaintiff, in the sum of three hundred and fifty dollars for 
care, diligence and attendance as a schoo] master, and con- 
cludes in usual form. 

The defendant pleaded “ non assumpsit, and the cause was 
submitted to a jury. On the trial, the defendant excepted to 
the ruling of the Court, and his bill of Sarre is certified as 
part of the record. : 

It appears that the plaintiff offered to read to the jury a wri- 
ting of the following tenor: “ Know all men by these presents, 
that I, John B. Godfrey, do agree with the undersigned, to teach 
an English school, for one year, and to do and perform the du- 
ties incumbent on me as a teacher, under the direction of the 
trustees of said school, whose duty it shall be to attend when re- 
quested to do so; whose further duty it shall be to adjust diff- 
culties, should any arise, either with any of said trustees and 
said teacher, between the said teacher and the larger scholars; 
the said teacher to be left to his own judgment in the govern- 
ment of the said school, and we, the said trustees (or employ- 
ers) do hereby bind ourselves jointly and severally, to pay the 
said John B. Godfrey, the sum of three hundred and fifty dol- 
lars, at the expiration of the year, in case we agree to continue 
him so long. But should any improper conduct of his, cause 
us to dismiss him sooner, we then agree to pay him in propor- 
tion for the term of his services. Given under our hands, this 


9th of July, 1838. Jonn B. Goprrey,. Teacher. 
Norris Fintey, 
Wm. McLenpon, 
fina ' Trustees. 


Cuarues Fintey, 
The defendant objected to the reading of this contract as ev- 
idence, under the first count of the declaration, because it va- 
ried from the contract described in that count; but the Court 
overruled the objection, and suffered the writing to go in evi- 
dence to the jury; and thereupon the defendant excepted. 
The plaintiff then produced a witness, who proved that he 
commenced teaching the school mentioned in the said contract, 
under a verbal agreement with the defendant, and the other 
contracting parties, on the 27th day of February, 1838, and ac- 
cording to a verbal agreement, he was to teach the school for 
twelve months, but that afterwards, owing to some difficulty 
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between the parties, the verbal agreement was reduced to wri- 
ting in July; to the introduction of this evidence under the first 
count, the defendant objected; because there was a contract in 
writing, which -was declared on, and that it was not competent 
under the circumstances, to explain or vary it by verbal testi- 
mony, and because the verbal evidence embraced a period an- 
terior to the time laid in that count, and varied from the con- 
tract therein described. But the Court overruled the objection, 
and pemitted the evidence to go to the jury; and thereupon the 
defendant excepted. 

It was also proved, that the defendant and John Lott, took 
their children from the plaintiff’s school, some time before he 
ceased to teach; that his school continued until the 17th day of 
October, 1838, when by the consent of Norris and Charles 
Finley, it was discontinued. At the time the plaiutiff ceased to 
teach, he had but four scholars, children of the Finleys. .The 
Court on this proof, instructed the jury, that the consent of the 
Finleys, that ihe plaintiff might discontinue his school, (their 
children being his only scholars) was a sufficient excuse under 
the contract for his doing so; and that he might recover for 
the time he taught, according to the contract; to which the de- 
fendant excepted. 

The defendant then asked the Court to instruct the jury, 
that the plaintiff could not recover under the first count of the 
declaration; because it was averred therein, that the plaintiff 
had continued to teach until the end of the year 1838, when it 
was proved, that he had quit teaghing on the 17th day of Oc- 
tober, 1838 ; and because there was no excuse stated, or aver- 
red in that count of the declaration, for his ceasing to teach, but 
the Court refused to give the instruction prayed; whereupon 
the defendant excepted. 

The defendant further requested the Court to charge the ju- 
ry, the plaintiff could not recover under the first count of the 
declaration ; because, according to the verbal and written evi- 
dence introduced, he was bound to have taught the school 
twelve months from the 27th day of February, 1838, and he 
quit teaching on the 17th of October of that year; which in- 
structions the Court refused to give; and the defendant again 
excepted. 

The jury returned a verdict for the plaintiff for one hundred 
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and fifty-one dollars damages, and judgment was rendered 
thereon; whereupon the defendant prosecutes a writ of error 
to this Court. ; 
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J. B. Crark, for the plaintiff in error. 
J. L. Martin & Huntineron, for defendant. 


COLLIER, C. J.—Where the declaration purports to set out 
an instrument according to its substance and effect, it is ordina- 
rily sufficient, if the instrument proved, and the one alleged, cor- 
respond in all essential particulars. Let us inquire if the wri- 
ting declared on, and that given in evidence, thus harmonize 
with each other. 

The plaintiff alleges that on the 9th of July, 1838, he enter- 
ed into a written contract with the defendant and others, to 
teach an English school for that year. The declaration avers 
the expiration of the term of the plaintiff's engagement to be 
the end of that year, and that the defendant then agreed to pay 
him his entire yearly compensation. The contract produced 
and given in evidence is, to teach an English school “ for one 
year,” without designating from what time the year begins. In 
the absence of an express stipulation on this point, it is clear 
that the term of the plaintiff's employment began to run from 
the time when the contract was entered into. The defendant 
did not agree to pay the plaintiff for teaching a school “ for the 
year;” had such been the language used, then the engagement 
would have been limited to the current year. But he under- 
takes, with the other contracting parties, to pay him, “for one 
year,” which, according to allrules of interpretation, commences 
on the day intimated, and ends on the 9th July, 1839. It will 
therefore follow, that the writing given in evidence by the plain- 
tiff, was improperly admitted by the Circuit Judge, as being 
substantially variant from that declared one. Ferguson v. Har- 
wood, 7 Cranch’s Rep. 408; Silver v. Kendrick, 2 N. Hamp. 
Rep. 160;-Query v. Brindlinger, Litt. Select Cases, 87; Law- 
rence v. Barker, 5 Wend. Rep. 301; ‘Taylor v. Hickman, Litt. 
Select Cases, 434; Willoughby v. Raymond, 4 Conn. Rep. 130; 
Curley v. Dean, 4 Conn. Rep. 259; Smith v. Barker, 3 Day’s 
Rep. 312; Crawford, e¢ al. v. Monell, 8 Johns. Rep. 253; 
Colt. v. Root, 17 Mass. Rep. 229; Bulkley v. Landon, 2 Conn. 
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Rep. 404; King v. Pippett, 1 T. Rep. 240; "Bristow v. Wright, 
Doug. Rep. 665; Gwinnett v. Phillips, 3 T. Rep. 646. 

Parol evidence has been admitted to give direction to and 
apply a written instrument, but it is not admissible to add to, or 
vary its terms. 3 Phil. Evi. 1466, e¢ post. and cases cited.— 
The contract adduced at the trial, was sufficiently clear with- 
out extrensic aid, to ascertain the rights and liabilities. of the 
parties; and the admission of parol evidence, so as to give to 
the writing a retrospective operation, materially changed its 
import. Its effect was to add to, and even to contradict the 
instrument, and according to the rule stated, its introduction un- 
.der the sanction of the Court, was palpably erroneous. 

If all the employers of the defendant in error, had taken their 
children from his school, he would have been left without scho- 
lars, and of necessity, must have ceased teaching. Those who 
did so, indicated that they were willing to dispense with his ser- 
vices, as much as if they had so informed him; and to excuse 
the non-performance of his contract, it was only necessary to 
obtain the consent of those who were willing to continue him 
as ateacher. This conclusion, we think too clear to require 
argument to prove it. If the-scholars were taken from the 
school in consequence of sickness, or other cause, of a tempo- 
rary nature, and under circumstances not to show, that their 
withdrawal was intended to continue for the entire term of the 
employment; then the defendant would not have been excused 
without the consent of all his employers, unless he could prove 
without reference to the appearance of the act, that the inten- 
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tion was to dispense with his services. 

In the case before us, the plaintiff alleges in the declaration, 
the performance of his contract, and seeks to recover the en- 
tire sum agreed to be paid him in consideration thereof; while 
he attempts to show an excuse for its non-performance, so as 
to entitle himself to recover for the period during which he was 
actually employed. 

It is an acknowledged rule in the law of pleading and evi- 
dence, that the allegata and probata must correspond. Un- 
der the infiuence of this rule, it has been held, that where an 
averment of performance is necessary, the plaintiff must not 
only aver, that he was ready, and did all he could to perform 


his undertaking; and if he relies upon an excuse for a failure 
12 
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he must allege the particular circumstances which occasioned 
a non-performance. Coppice v. Hurnard, 2 Saund. Rep. 129; 
2 East Rep. 145; 1 H. Bla. Rep. 287; 4 East Rep. 147. But 
if the defendant has prevented a performance, under such cir- 
cumstances as would entitle the plaintiff to recover as much as 
he would, had the contract been entirely executed on his part, 
then perhaps it may be unnecessary to allege in the pleading 
any matter of excuse. 5 B. &. C. Rep. 638; 2 D. & R. Rep. 
347. See further on this point, Poague v. Richardson, Litt. 
Select Cases, 134; Holt v. Crume, Litt. Select-Cases, 499. 

This view disposes of the questions of law arising upon the 
record. We will not inquire whether the defendant in error. 
may not recover for all the time he was engaged in teaching, or 
what form of declaration is necessary to Jet in his proof. These 
are questions which he must determine for himself, at least for 
the present. 

The judgment of the Circuit Court is reversed, and the cause 
remanded. 


Huntineton anp Sms v. Ture Brancn Banx at Mose. 


1, When a note is signed in blank, for the purpose of being filled up for a parti- 
cular amount, and to be used ina particular mode, and it is filled up afterwards 
for a different sum, or employed in a different manner, a bona fide holder or 
purchaser may recover on it, although he knew it was signed in blank, if ig- 
norant of the purposefor which it was made. 

2. The Bank can not recover, by motion, on a note payable to Andrew Arm- 
strong, or bearer, without a transfer of the legal interest, or an averment show- 
ing that it was made to the Bank, by that name, &c. 


Error to the County Court of Mobile county. 


THIS was a proceeding by motion, in the- Court below, by 
the Bank, against the plaintiffs in error, upon a note payablg to 
Andrew Armstrong, or bearer, and upon issue joined, the plain- 
tiff obtained a verdict and judgment. 
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From a bill of exceptions taken pending the trial, it appears 
that the defendants proved that the note sued on, was executed 
by them in blank, upon the representation, that it was to be us- 
ed in the extension of the debt of a Mrs. Nancy Lee, and that 
other persons were mentioned as names which would be ob- 
tained on the same paper; that the blank was afterwards filled 
up in the presence of the officers of the Bank, to extend the 
debt of one Anderson West, who also signed the note. 

Upon this evidence, the Court charged the jury, that an indi- 
vidual who gives another his name in blank, thereby constitutes 
such person his attorney, with authority to use such blank for 
any purpose and for any amount he may think fit. That if the 
Bank took the note in good faith, without notice of any un- 
fairness or fraud, they were entitled to recover though Lea 


& Langdon, at whose instance the blank was thus filled up 
could not. 


The defendants counsel moved the Court, to charge the jury, 
that if they shall believe that at the time the note was accep- 
ted from Lea & Langdon, they had no authority to bind the de- 
fendants; and the Bank agreed to receive the note before the 
blank was filled up by Lea & Langdon; and the Bank agreed to 
receive the note before the blank was filled up by Lea & Lang- 
don, and the Bank had notice at the time it wasreceived from Lea 
& Langdon, that the note was written over the blank signatures 
of the defendants, in the custody of Lea & Langdon, the Bank 
cannot recover. And also, that if the jury shall believe the 
note was agreed to be accepted by the Bank, before it was fill- 
ed up by Lea & Langdon, as to the amount, and the Bank had 
notice that the amount was not filled up, and had notice of 
the manner in which the same was done by Langdon, in the 
Bank, without the privity or presence of the defendants; the 
Bank cannot recover. These charges the Court refused to 
give, and the defendants excepted to the charge given, and to 
those which the Court refused to give. 

From this judgment, the defendants prosecute this writ of 
error, and assign for error. 

ist. The matter _of the biil of exceptions. 

2d. That the plaintiff had not such an interest in the note, as 
to sustain a motion on it. 
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Mr Campsett, for plaintiff in error—cited, 3 Pickering, 322; 
16 ib. 381; 10 Wendell, 93; 17 ib. 238; 5 Cowen, 336; 6 Mass. 
300; 5 Taunton, 529; 5 Cranch, 142. 

Linpsay & Linesauen, contra—cited, Doug. Rep. 496; 1 
H. Black. 313; 4 Campbell, 97; 1 M. & S, 87; 2 ib. 90; 5 Taun. 
529; 13 East, 517; 5 Cranch, 142; 7 Cowen, 336; 4 Mass. 45; 
1 Dana, 82; 2 Dana, 142; 5 ib. 258;3 Stewart, 247; 8 Porter, 
297; 1 Ala. Rep. N. S. 18. 


_ ORMOND, J.-—Upon the questions of law, arising out of the 
bill of exceptions, it is impossible we think, to distinguish this 
case from the case of Herbert v. Huie, 1 Ala. Rep. 18. The 
counsel for the plaintiffin error, concedes, that if the note in this 
case, had been filled up by Lea & Langdon, to whom it was 
intrusted, and the Bank had acquired an interest in it, without 
a knowledge of the fact, that they had violated the trust reposed 
in them by the plaintiffs in error, that the Bank could recover: 
but as the Bank had knowledge that the note was in blank, it was 
bound to inquire into the authority of the agent to fill it up for 
the particular purpose, and for the amount inserted in it; yet 
that was precisely the predicament of the case referred to in 
1 Ala Rep. There, the note was not filled up by the agent, 
but the blank, in violation of the faith reposed in him was hand- 
ed to a third person, in payment of Lis own debt, by whom it 
was filled up for the amount due from the agent. The Court 
held that in such a case, “ an implied atthority was given to the 
holder to fill up the note with any amount he may have advanc- 
ed on it in good faith, and without the knowledge of any fact 
which might lead to inquiry and expose the fraud.” 

The principle here decided, is fuliy sustained by the cases 
referred to by the counsel for the defendant in error, and by 
the most obvious reasons arising out of the transaction. When 
an individual intrusts another with his signature to a blank note. 
he certainly intends it should be filled up for some amount of 
money, and used for some purpose. If thesum of money and 
the object to which it is to be applied, are agreed on, it is ob- 
vious that the faith of the person intrusted with it, is relied on 
to carry the proposed design into effect. If he violates the 
trust reposed in him, who should sustain the loss? most certain- 
ly he who enabled the fraud to be practised. This is a fami- 





JUNE TERM, 1841. 189 
Huntington and Sims v. The Branch Bank at Mobile. 








liar principle of law, and it appears to us this is a correct ap- 
plication of it. The supposition that the knowlegde of the fact 
that the note is not filled up, should put any one taking the note 
on inquiry as to the authority of the agent, assumes as true, 
the proposition to be established. It by no means follows that 
the possessor of a blank signature holds it under an agreement 
to fill it up for a particular amount, or dispose of it in a~articu- 
lar mode; a much more natural presumption is, that he is vest- 
ed with a discretion in relation to it, and that in the language of 
Lord Mansfield, in Russel v. Langstaffe, cited from Douglass— 
“itis a letter of credit for an indefinite sum.” As therefore, 
the transaction may be what the holder of the blank represents 
it to be, or at least, as there is nothing in the mere possession 
of a blank note, which would lead to a suspicion of unfairness 
or. fraud; with no propriety whatever, could an innocent pur- 
chaser be so affected with notice of the transaction as to put 
him on inquiry of the maker. 

These remarks have been made because the counsel for the 
plaintiff in error strenuously insisted that the law was other- 
wise, and not from any belief that a rule of law so abundant- 
ly sustained, both by reason and authority, required an argu- 
ment to support it. 

But the record does not show that the Bank had the legal 
title to the note; without which, no action. can be maintained 
ina Court of law. The note is made payable to Andrew Arm- 
strong, or bearer, which, by our statute is in legal contempla- 
tion, a note payable to the order of the payee. It may be that 
the note is payable to the cashier of the Bank, and. that by 
proper averments, the Bank might maintain an action on it 
without an assignment, but nothing of that kind appears on the 
record. As to this point, see the case of McWalker v. The 
Branch Bank, decided at the presentterm. For this error, the 
judgment must be reversed and the cause remanded. 
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Taytor v. Pope. 


1, It appeared by a covenant executed by both parties, that P formerly had pur. 
chasedgwo tracts of land from T ; but, having failed to pay for them, the con. 
tract of sale was rescinded—T covenanting that P should remain in possession 
until the 25th December, 1838, at which time he was to surrender the premi- 
ses; but, both parties covenanted to use their best endeavors, in the mean 
time, to sell the land, and if they succeeded in obtaining three thousand one 
hundred and fifty-two dollars, or more, P was to receive the overplus. Held, 
1, That either party was at liberty to sell the land, provided the sum named 
coulu be obtained ; but T was not obliged to part with his title until that sum 
was paidto him jnmoney. 2. That T was not obliged, nor P authorised, to 
sell upon credit. 3. Thatifa new agreement was entered into, by which T 
agreed to receive notes, or any other thing, or to sell the land on a credit, this 
agreement could not be subjoined toa covenant, so as to authorise a recovery 
for the damages consequent on the breach of the new agreement, in the suit 
on thecovenant, 4. That toentitle P to recover damages of T, for not using 
his best endeavors tosell the land, it must appear that more than three thou- 
sand one hundred and fifty two dollars could have been obtained by T; as 
otherwise, there could be no overplus, and P not being entitled to any collate. 
ral advantages arising from the sale, in consequence of an.agreement be- 
tween him and thecontemplated purchaser. 5. When breaches are assigned 
in a declaration 6n a covenant, and one of them. is defective, no advantage can 
be taken by generaldemurrer. 6. It is error in the County Court to refuse the 
defendant permission to withdraw a plea; and consequently, the issue formed 
onit,in anaction of covenant, when all the expenses incident to the issue are 
offered to be paid. 


Writ of error to the County Court of Talladega county. 


ACTION of covenant. The declaration set out the agree- 
ment of the parties at length, and it is in these words: “'This 
indenture made and confirmed this day, between Henry Tay- 
lor of the one part, and Peter Pope of the other part, witness- 
eth: That whereas, Henry Taylor did sell to said Pope two 
certain tracts of land, lying and being as follows, to wit: The 
west half of the east quarter of section 5, township 21, range 
4, containing eighty acres, more or less: Also, the east half of 
section 8, township 21, range 4, containing three hundred and 
twenty acres, more or less, all in the county and State afore- 
said; and whereas, said Pope has failed to make payment to 
the said Taylor according to the contract made and entered 
into between them. Now, therefore, be it known, that the 
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said Taylor guarantees to the said Pope, a possession of the 
said premises, until the 25th day of December next, and no lon- 
ger, at which time I, Peter Pope, do agree to surrender to thé” 
said Taylor, the said premises, together with all the appurte- ~ 
nances thereunto belonging: Provided, nevertheless, that we 
are both to use our best endeavors to make sale of said lands, 
and if we should succeed in selling them for thirty-one hundred 
and fifty-two dollars, or more, said Pope is to receive the over- 
plus above the sum above specified. The liberty of making 
sale of the said laid, is limited to the time of giving possession, 
as above stated. Witness our hands and seals, this 24th August, 
1838.” And itis signed and sealed by each of the parties. 
The declaration then proceeds to’aver, “that the said land in 
the said covenant described, had been previously sold by the 
defendant to the plaintiff, and the Jatter, in part consideration 
for the same, had paid a large sum of money, to wit: The sum 
of dollars, and being unprepared to make the residue of 
the payment for said land, as had been stipulated between the 
parties, it was therefore agreed and stipulated between them, 
as by the covenant herein sued on and exhibited, will at large 
appear; that the plaintiff was to restore and return the posses- 
sion of the said land so sold to him, to the defendant, on the 25th 
day of December next, succeeding the date of the covenant.— 
But by the substance and true intent, meaning and legal im- 
port of the proviso to the said covenant attached, the plaintiff 
was allowed, and the defendant was bound to use, each his best 
endeavors to make sale of said land; and if either the plaintiff 
or the defendant, should succeed in selling the same for the sum 
of thirty-one hundred and fifty-two dollars or more, the plain- 
tiff was to receive the overplus, and whatever advantage might 
accrue or arise from such sale, over and above that sum, that 
being the amount still due and unpaid to the defendant, of the 
whole sum originally agreed to be paid by the plaintiff to the 
defendant for said lands, and the said proviso being intended 
for the benefit and indemnity of the plaintiff, for the sum he 
had already paid, to wit, the said sum of dollars afore- 
said, and the Jasting and valuable improvements he had made 
on said lands. And now the plaintiff in fact, further avers, that 
the said defendant has not kept and performed his underta- 
kings and stipulations in said proviso to the said covenant at- 
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tached, but has broken the same in this, to wit, that he, the de. 
tendant, from the date of the said covenant to the said 25th day 
- of December thereafter, did not use his best endeavors to make 
sale of the said lands therein described, so that the same might 
command the said sum of thirty-one hundred and fifty-two 
dollars, or more, and that an overplus might accrue to the 
plaintiff, over and above the said sum. And the plaintiff fur- 
ther avers, that he, the plaintiff, using his best endeavors té 
make sale of the said Jands, as by the said proviso authorised, 
did make an agreement. and arrangement with one McPher- 
son, at the county aforesaid, to sell him the said lands in the 
covenant described, for thirty-one hundred and fifty-two dol- 
lars, the amount specified-therein, which said sum said Me- 
Pherson was to pay over to the defendant, with an additional 
agreement on the -part of the said McPherson, that the said 
lands should be still continued in his hands as such purchaser, 
tree and open for'sale, for the benefit of the plaintiff, and that the 
plaintiff should be entitled to receive whatever amount the 
lands could or should subsequently be sold for, over and above 
the amount, with interest, so to be by him paid therefor. And 
said plaintiff avers that the said lands could have been sold un- 
der such arrangements and agreements, for a much larger 
amount than was to be paid by said McPherson, to wit, for the 
sum of two thousand dollars more, to which the plaintiff would 
have been entitled, and of all which said agreement and ar- 
rangement with the said McPherson, and the extent to which 
plaintiff’s interest would be advanced thereby, the defendant 
had notice and perfect knowledge, and did in fact consent to 
ratify and confirm the said sale and arrangement. But frau- 
dulently and unjustly intending to injure and oppress the plain- 
tiff, the said defendant did refuse to ratify and confirm said 
agreement and arrangement with the said McPherson, as made 
by the said plaintiff, though the said McPherson offered to ful- 
fil the same on the day of , 18—, and thereby utter- 
ly defeated said sale, to the great injury of the said plaintiff; all 
which was between the date of the said covenant and said 25th 
day of December, at which time the privilege of selling the said 
lands was to expire. 


And the plaintiff further avers, that the defendant could have 
sold said lands to divers individuals, if he had used reasonable 
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diligence so to have done, to wit, at the county aforesaid, with- 
in the period in the said covenant specified, to wit, to 

for the sum of five thousand dollars, and to ———— for the sum 
of five thousand dollars, which would have yielded an overplus 
for the benefit of the plaintiff, over and above the said sum of 
thirty-one hundred and fifty-two dollars, of 1848 dollars. Yet 
the said defendant fraudulently and unjustly failed to do so.— 
By reason of which several breaches, the plaintiff says he is in- 
jured and has sustained damage to the value of four thousand 
dollars ; whereupon he sues. 

The defendant demurred to this declaration, but his demur- 
rer was overruled. He then pleaded, 

1, Actio non, because he says that he has well and truly 
kept and performed his covenant in all things, according to the 
true intent and meaning thereof, and hath not committed the 
breaches thereof, in manner and form as the plaintiff hath al- 
leged, and of this he puts himself upon the country. 

To this plea, the plaintiff first demurred, and after his demur- 
rer Was overruled, joined issue to the country. 

2. And for a further plea to the first breach assigned in said 
plaintiff's declaration, the said defendant*says actioe non, be- 
cause he says that no sale of the said land was ever made, or 
could have been made, with the said McPherson, as therein 
averred, for the sale of the land to him, and the payment of the 
sum of thirty-one hundred and fifty-two dollars im money, by 
him, the said McPherson, to the defendant in manner and form 
as the said plaintiff has alleged, and of this he puts himself upon 
the country. 

To this plea the plaintiff demurred, and his demurrer was 
sustained. 

3. And for a further plea, said defendant says actzo non, be- 
cause he says he did use his best endeavors to make sale of 
the said land, as by the stipulations of the said covenant, he had 
undertaken and agreed to do according to the true intent and 
meaning of the said covenant, and of this he puts himself upon 
the country. 


The plaintiff demurred to this plea, and after his demurrer 
was overruled, he then joined in the issue, 

4. And for a further plea tothe whole declaration, the said 
defendant says actio non, because he says, that at no time since 
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the making of the said covenant, could the said land in the 
said declaration mentioned, have been sold for thirty-one hun- 
dred and fifty-two dollarsin money, as the said plaintiff in his dec. 
laration hath alleged, and of this he puts himself upon the country. 

To this plea the plaintiff replied, preeludi non, because he 
says, that after the making the said writing sued on, he did then 
and there, in the county aforesaid, between the time of making 
the same, and the 25th day of December, 1838, make a cove- 
nant with Col. McPherson, for the sale of the Jand mentioned 
in the writing sued on, of which writing he craves oyer, &c. 
for the sum of thirty-one hundred and fifty-two dollars, to be 
paid in cash notes, which said cash notes the defendant did then 
and there agree to receive of McPherson; and the defendant 
consented and agreed to said contract of sale, and for the 
further consideration, that plaintiff was to have the possession 
of the said lands, and the same were afterwards to be sold, and 
the plaintiff was to have the overplus of the said sale money, 
over and above the sum of thirty-one hundred and fifty-two 
dollars, and interest; which said contract, in all its stipulations, 
was then and there agreed to by the defendant, but afterwards 
the defendant, in the county aforesaid, did refuse to receive the 
said cash notes, and to satisfy the said sale; and this the said 
plaintiff is ready to verify. 

To this replication the defendant demurred, and the demur- 
rer was visited back on his plea, which was held to be bad, 
and insufficient to bar the plaintiff of his action. 

5. This plea is the same as the fourth, except that the words, 
in money, are omitted. 

To this the plaintiff replied, that the land mentioned in the 
writing sued on, and in the declaration, could have been sold 
within the time mentioned, for thirty-one hundred and fifty-two 
dollars, as he has alleged in his said declaration, and this he is 
ready to verify. 

On this replication, issue was joined to the country. 

6. This plea is the same as the second, except that the words, 
in money, are omitted. 

On this plea, issue was joined to the country; at least, such 
is the inference from the recital of the judgment entry, which 
states that issues were joined on a rejoinder, to a replication to 
this plea, but no such pleadings appear on the record. 
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The cause was submitted to a jury on the several issues thus 
formed, and a verdict was returned for the plaintiff, on which 
judgment was rendered. 

In the progress of the trial, the defendant asked leave to 
withdraw his fifth plea, as the issue formed on the replication 
to it, was immaterial; the defendant tendered the costs of the 
motion. The Court refused to permit him to withdraw it, and 
he then excepted. 

In the further progress of the trial, the plaintiff introduced 
one McPherson, and offered to prove by him, that after the ex- 
ecution of the writing sued on and described in the declara- 
tion, the defendant agreed verbally with the plaintiff and Mc- 
Pherson, to receive notes, to be endorsed by the said McPher- 
son, to the defendant, in substitution of that part of the written 
centract, to sell the land therein mentioned, for thirty-one hun- 
dred and fifty-two dollars; and that at the time appointed by 
them, McPherson was ready, and offered to endorse the said 
notes, but the defendant refused to accept them. ‘To the in- 
troduction-of this evidence, the defendant objected, but the 
Court admitted it, whereupon the defendant excepted. 

The plaintiff then offered to prove by McPherson, that some 
time after the agreement sued on, was executed, the defendant 
and the plaintiff came to the house’ of the witness, and it was 
thereupon agreed, between them and the witness, that the lat- 
ter should pay over and indorse to the said ‘defendant, good 
notes, for the sum of $3,152, and the, defendant agreed that he 
would receive the same in lieu of the debt due to him from the 
plaintiff. ‘These notes were to be endorsed by the witness to 
the plaintiff, under the understanding between themselves, to 
which the defendant was not privy, that witness was to have 
a return to the amount, with interest, and the defendant was 
to keep the land, or sell it for his own advantage. To the in- 
troduction and admission of this evidence, the defendant ob- 
jected, but his objection was overruled: whereupon, he excep- 
ted, 

The plaintiff introduced a witness, and offered to prove by 
him, the value of the improvements made on the land by the 


plaintiff. To the admission of this evidence, the defendant ob- . — 


jected, and on its admission by the Court, he then excepteed. 
The plaintiff then proved by the witness, that on the said 
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land, there was a comfortable house, and about seventy-five 
acres of cleared land. The plaintiff's counsel asked what would 
be the yearly value of such a house to a man situated as the 
plaintiff was, and with such a family. To this question the de- 
fendant objected, but it was allowed to be asked; and the de. 
fendant excepted. 

The plaintiff then proved by another witness : 

Ist. The yearly value of the premises. 

2d. The actual and entire value of the same. 

3d..That by the original contract of purchase, the plaintiff 
had contracted to pay the defendant $4,250. 

4th. That he had paid $1098 before the rescission of the con. 
tract. 

To ail of this the defendant objected, as illegal and irrele- 
vant, but it was admitted, and the defendant excepted. 

After the plaintiff had closed his evidence, the defendant pro- 
posed to demur to it, and accordingly drew up his demurer to 
the evidence, but the Court refused to compel the plaintiff 
join in demurrer, to all‘which the defendant excepted. 

On this state of the evidence, the County Court charged the 
jury: 

1. That if they believed from the evidence, that Pope had 
made an arrangement with McPherson, to settle the $3,152 in 
cash notes with the defendant, and that by this arrangement, 
Pope was to retain the possession of the land, and the arrange 
ment was agreed to by Taylor; then if McPherson was ready 
and offered to perform his part of the agreement, and Taylor 
refused to perform his part, they ought to find for the plaintiff. 

2. That in this case, on a sale of the land, after the making of the 
covenant sued on, $3,152 or upwards, the parties were not re- 
stricted to a sale for gold or silver. 

3. If they believed the defendant, within the period desig- 
nated by the covenant, could have sold the land for any thing 
more than $3,152, and that he failed or refused to do so, they 
ought to find for the plaintiff. 

4. That if from the evidence, they believed the land in 1838, 
was worth $4000, from this circumstance they might presume 
it could have been sold for more than $3,152. 

5. That the right of retaining possession of the lands by Pope, 
under the arrangement said to have been made with MPher 
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soni, is a condition over and above the sum stipulated as the 
minimum of the sale. 

6. That the statute of frauds and perjuries has no application 
to the facts and testimony involved in this case. 

7. That under the covenant, Pope had a right to make a 
contract for the sale of the land, and if Taylor refused to re- 
ceive his part, that is $3,152 in cash notes, it, (the sale) was as 
binding as if the land had been sold for gold and silver; that 
Pope had the right to receive the overplus above $3,152 in oc- 
cupying the land, or in any thing else he might choose. 

The defendant excepted to these charges, and a bill of ex- 
ceptions was signed and sealed at his instance. 

He now assigns, that the County Court erred in each of the 
several judgments, in overruling his demurrers to the plaintiff’s 
pleadings ; in sustaining the plaintiffs demurers to his pleas; in 
refusing permission to withdraw his fifth plea under which 
an immaterial issue was submitted to the jury; in refusing to 
compel the plaintiff to join in the demurrer to the vidence ; and 
the several charges as given. 


Moors, for the plaintiff in error. 
No counsel appeared for the defendant. 


GOLDTHWAITE, J.—1. The prolixity of the pleadings,and 
the number of questions growing out of them, as well as those 
raised at the trial, render it inconvenient to notice them sepa- 
rately ; for this reason we propose to examine, very briefly, the 
law as applicable to this covenant, and then to make its appli- 
cation to the case en the record. 

It appears that Pope, formerly had purchased two tracts of 
land from Taylor, but having failed to pay for them, the con- 
tract of sale, was rescinded: Taylor covenanting that Pope 
should remain in possession until the 25th December, 1838, at 
which time Pope was to surrender the premises, but in the 
meantime, both parties covenanted to use their best endeavours 
to sell the land, and if they succeeded in obtaining $3,152 or 
more, Pope was to receive the overplus. 

By the terms of this covenant, it is clear that either party 
was at liberty to sell the land, provided the requisite sum could 
be obtained ; but Taylor avas not obliged to part with his title 
until $3,152 was paid to him in money; he was not obliged, 
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nor Pope; authorised to sell upon a credit. If, therefore, anew 
agreement was made, by which Taylor undertook to receive 
notes, or any other thing, or to give a credit, it could not be 
subjoined to this covenant, so as to authorise a recovery for the 
damages consequent on the breach of the new agreement, in 
the suit on the covenant. 

My own opinion is, that as the covenant, though signed by 
both the parties, individually, was for the benefit of Pope, that 
he would be entitled to any benefit or advantage, although it 
might not be in money, and therefore strictly within the pur- 
view of more and overplus ; but a majority of the Court con- 
sider the covenant as securing nothing more to Pope than the 
overplus of the consideration received by Taylor, over the 
sum named; they consider this to be the ordinary acceptation of 
the terms used, and if any thing more had been intended, it 
ought to have been inserted in the covenant. 

2. Then to apply this law of the covenant to the record. 
The declaration after setting out the covenant, assigns these 
breaches: 

Ist. That Taylor did not use his best endeavours to sell the 
land for $3,152 or more, so that an overplus might accrue to 
Pope. 

2d. That Pope made an agreement for the sale of the land 
to one McPherson, for $3,152, to be paid to Taylor, and was 
also to be allowed by McPherson, all the benefits of a subse- 
quent sale after refunding that sum and the interest, which 
would have benefitted Pope, $2000; that this agreement was 
communicated to, and assented to, by Taylor, who afterwards 
refused to comply with it. ; 

3d. That Taylor, by the use of reasonable diligence, could 
have sold the land for $5000, whereby an overplus would have 
accrued to Pope. Tnis declaration would be considered bad 
on special demurrer, in consequence of the-attempt to introduce 
a new contract under this covenant, as is clearly the case in 
the second breach; and according to the opinion of a majority 
of the Court, the first breach is defective also, because, if Pope 
was only intitled to the overplus above $3,152, it was’ neces- 
sary to shew that more could have been obtained. But we 
are all of opinion that the demurrer was properly overruled, be- 
cause it is genera]. The objection is one which cannot be 
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reached, since special demurrers have been abolished. Evans v. 
Watrous, 2 Porter,328; Castles v. McMath, Ala. Rep. N.S. 326. 

The second.plea, is an answer to the second breach assign- 
ed, and although the word money is introduced, this does not 
disclose any new matter, because such is the legal effect of the 
averments, with respect to the agreement asserted to have 
been made with McPherson. The plea, then, is a denial of the 
declaration and presented, a proper issue, which should have 
been sustained. 

The fourth plea, is in substance a denial of the first and third 
breaches; and the replication to it sets up a new Contract, 
which is a departure from the declaration. The replication, 
therefore, should have been overruled, and the plea sustained. 

An issue was already formed when the fifth plea was plead- 
ed, and the only replication proper to it was a similiter ; but 
according to the opinion which has previously been stated, as 
that of a majority of the Court, it was immaterial to Pope if a 
larger sum than $3,152, could not be obtained. The defen- 
dant wanted to withdraw this issue from the jury, and we all 
concur that he should have been permitted to do so, as its trial 
in an action of this nature, could only tend toembarrass the case. 
That there may be cases in which a party would not be per- 
mitted to withdraw a plea, isa question which need not be de- 
cided; it is sufficient to say, that if there are such, this is not one 
ofthem. The evidence given by McPherson, established a 
contract entirely different from that contained in the covenant, 
and the declaration, and ought therefore to have been rejected. 

Without separately examining the other evidence, in this 
place, we shall content ourselves with remarking, that it is 
all inconsistent with the law of the case, as we have hereto- 
fore stated it. ‘ 

With respect to the charges given to the jury, none can be 
sustained, except the third. 

As the view we have taken, will probably be decisive of this 
controversy, we omit to determine the question presented on the 
record, with respect to the demurrer to the evidence; remarking, 
that the defendant has already attained all the benefit he could, 
by considering that the County Court also erred, in this partic- 
ular. . 

Let the judgment be reversed and the case remanded. 








ALABAMA. . 
Sadier, surviving partner, &c. v. Fisher’s adm’rs. 








' SADLER, SURVIVING PARTNER, &c. v. Fiswer’s apm’rs. 


1, A plea, puis darein continuance, is a waiver of, and substitute for all former 
pleas, and must allege matter of defence arising after issue joined. 

2. Matter which haa arisen pending the suit, but before plea pleaded, is an ori. 
ginal plea, pleadable with other pleas in bar, under the statute which allows a 
defendant to plead several pleas. 

3. The words “ payment and set off,” or other brief designation of the defence, 
though signed by the defendant’s counsel, will not be regarded as a plea ; un- 
less the plaintiff elects to treat it as such- 

4. The plaintiff moved to strike out two of defendant's pleas, and took issue on 
one; the defendant moved for judgment on the pleas seplied to ; the Court did 
not decide upon either of the motions, and the casé¢ was tried on the jssue— 
Held, that as the pleas were not mere nullities, though they were demurrable, 
the refusal to strike them out, on motion, or to put the plaintiff to his demurrer, 
was an error, under our practice, of which the defendant might avail himself. 


THE defendants in error brought an action of assumpsit 
against the plaintiff in error, in the Circuit Conrt of Lowndes, 
and declared on a promissory note, of the following tenor: “On 
the first day of March next, we promise to pay John Fisher, 
or order, eight thousand seven hundred and two seventy-three 
one-hundredth dollars, for value received, with interest from 
the first January last. February 2d, 1838.” 

The defendant pleaded as follows: 1st. Non assumpsit. 24. 
Set off. 3d. That there was a contract made between plain- 
tiff’s intestate, John Fisher, the payee in the note, and the de- 
fendants. That by that contract, defendants were to pay any 
notes of intestate, and that should be payment on this note sued 
on, and that defendants have paid morethan the note sued on. 4th. 
Solvit ad diem. 5th. Payment, puis darein continuance. 6th. 
Solvit post diem. 7th. That defendants were security for Fish- 
er, the intestate, tothe Bank at Montgomery, in a sum of ten 
thousand dollars, and they have, since the death of the said 
Fisher, paid the same. : 

“Pleas filed, Fall Term, 1839.” 

“ Corrret, & Porsr, for the defendants.” 


“ And the plaintiff moves to strike out all the pleas, but the 
5th plea, as that is the plea of payment, since the last continu- 
ance; and on the 5th plea the plaintiff takes issue, and alleges 
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that since the last continuance, said defendant has not paid said 
plaintiff said note, or any part thereof, and of this he puts him- 
self on the country.” 

“Replication filed, Fall Term, 1839.” 


Darean, for plaintiff. 


The foregoing, is transcribed from the record in the words 
and figures in which it there appears. 

At the Spring Term of the Circuit Court, holden in 1840, the 
cause was submitted to a jury, who in the judgment entry, it is 
said, were “sworn, well and truly to try the issue joined be- 
tween the parties, &c.” 

On the trial, the defendant excepted to the ruling of the 
Court. From the bill of exceptions, it appears, that the 
defendant moved the Court, to enter judgment for him, on 
his first, second, third, fourth, sixth and seventh pleas, which 
were not replied to by the plaintiffs, and to which issue was 
not consequently taken. This motion was overruled by the 
Court, and the defendant excepted. 

[t further appears, that after the plaintiffs had read to the ju- 
ry, the note declared on, the defendant proved by a witness, 
that while the same was in the possession of the payee, the 
payee agreed with the defendant and his. co-partner, since de- 
ceased, that he would receive in payment of the note, good 
paper on third persons, and that he would also receive his own 
notes, bills of exchange, &c. The defendant then offered in 
evidence, several promissory notes of the payee, and one bill 
of exchange, accepted by him; all of which he proved, that he 
owned, while the note sued on, was in the payee’s possession. 

The defendant also offered to prove, that himself and co- 
partner, had paid to the Branch of the Bank of the State of 
Alabama at Montgomery, ten thousand dollars, for the plain- 
tiffs intestate, on hisown paper, for the payment of which they, 
(defendants) were sureties; that payment was made the 13th 
September, 1838: though they became the sureties of the in- 
testate, before the note sued on was made. To the admission 
of this evidence, the plaintiffs objected, and the same was ex- 
cluded by the Court ; whereupon, the defendant excepted. 

And a verdict and judgment being rendered in favor of the 

13 
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plaintiffs, the defendant has prosecuted a writ of error to this 
Court. : 





ee 





J. B. Cuanrk, for the plaintiffs in error. 
Coox, for the defendant. 


COLLIER, C. J.—A plea of matter, arising since the last 
continuance, as it is technically called, is a waiver of, and sub- 
stitute for, all former pleas. 6 Dane’s Ab. 31. Stephen on 
Plead. 65; Kimba v. Huntington, 10 Wend. Rep. 675; Yeaton 
v. Linn, 5 Peters’ Rep, 224; Wilson v. Hamilton, 4 Serg’t & 
Rawle’s Rep. 238. But there is a distinction as to a ground of 
defence, which has arisen after issue joined, and as to matter 
arising, pending the suit, but before plea. In the former case, ° 
the defendant must plead puis darein continuance ; in the lat- 
ter, he should show that his defence arose, pending the 
writ, and insist that the plaintiff should not further have or 
maintain his action, &c. 6 Dane’s Ab. 32; Yeaton v. Linn, 
5 Peter’s Rep. 224; Covell v. Weston, 20 Johns. Rep. 418. 

In the case at bar, the defendant designated his plea, a plea 
of payment puis darein continvance: we say designated, fo1 
it is not drawn out at length ; but we know that such was no 
its character, because there was no issue joined or plea filed 
when it was pleaded. We may then consider it as an original 
plea, and pleadable with other pleas in bar, under our statute, 
which allows a defendant to plead more pleas than one. 

In Covell v. Weston, 20 Johns. Rep. 414, the defendant plea- 
ded, non assumpsit, and a special plea against the further main- 
tenance of the action, of matter arising after suit brought; no 
objection was made to the joining of the pleas, and the latter 
plea was held good on demurrer. 

The plaintiff might have recognized the first, second, fourth 
and sixth pleas, had he throught proper, but he was not oblig- 
ed todo so. That question was decided in Kelly v. Owen, 
Minor’s Rep. 252, in which the defendant pleaded thus: “ Pay- 
ment and set off;” after which followed the name of his coun- 
sel. The Court said: “If these words had, by consent, been 
received as pleas, and issues taken thereon, we should have 
regarded them as such.” 

The third and seventh pleas, would have been bad on de- 
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murrer, and the question now is, should the Circuit Court have 
put the plaintiff to his demurrer, or was it permissible to treat 
them as nullities. 

In Thelusson v. Smyth, 5 D. & E. Rep. 152, the defendant, 
under an order to plead an issuable plea, put in a plea, which 
though informal, went to the substance ; it was held, the plain- 
tiff could not sign judgment as for want of a plea, but must de- 
mur. So in Falls v. Stickney, 3 Johns. Rep. 541, a motion 
was made for judgment, on the ground that the plea, which 
had been put in, was a nullity. The Court said, “if a plea-is 
bad or frivolous, the plaintiff ought either to demur to it, or treat 
jt asa nullity, and enter a default; without any application to 
the Court. Had the plaintiff demurred, the defendant might 
have obtained leave to amend, and the motion was overruled. 
And in Platt v. Robbins, Coleman and Cain’s Cases, 85, it was 
moved, on behalf of the plaintiff, that judgment by default be 
rendered against the defendant, on the ground, that the pleas 
filed, were nullities. To which the Court replied: “If pleas 
are not palpably bad and void upon the face of them, the op- 
posite party must resort to his demurrer. All the Court have 
doubts as to one plea, and some of them as to all; and therefore, 
the plaintiff must take nothing by his motion.” 

There can be no question, that both the third and seventh 
pleas, are demurrable; the former, for not alleging the payment 
of the intestate’s notes to have been made at such time, as would 
make their payment avaliable in defence to the action; and the 
latter, in seeking to set off a demand, acquired subsequent to 
the intestate’s death, without any contract to authorise it. But 
neither of these pleas can be regarded asnullities. True, they 
are eminently deficient in form; but the third plea discloses 
matter of substance, and we apprehend, could be amended 
in the particular we have mentioned. If this was done, and the 
proper commencement and conclusion given, we can discover 
no objection that could then be made to it. 

We then, think the Circuit Court should, on motion of the 
plaintiff, have stricken out all the pleas of which he took no 
notice; should have put him to his demurrer to the third and 
seventh, or else should have given tothe defendant, the benefit 
of the two latter. Had the-Court have stricken out the pleas, 
or sustained a demurrer to them, the defendant might have ob- 
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tained leave to amend, and thus have presented his entire de- 
fence for adjudication. But the Court, disregarding the motion, 
both of the plaintiff and defendant, gave no judgment upon the 


pleadings. 

The record clearly indicates, that the case was tried, under 
an impression by the Court, and the counsel for the plaintiff in 
error, that the plea of payment, puis darein continuance, was 
technically pleaded, and waived by operation of law, all other 
pleas. This notion, we have seen, was not well founded ; the 
character of the plea, was not such as was supposed, and might 
have been interposed with other grounds of defence. 

We will not say that,where the defendant pleads several 
pleas, and goes to trial without objection, on an issue taken on 
one, that he can be afterwards permitted to object, that all his 
pleas were not disposed of: such is not the present case. No 
consent was given nor can it be implied; but the defendant urg- 
ed the Court to a decision on his pleas. 

In Bondurant, e¢ al. v. Woods & Abbott, 1 Ala. Rep. N. S. 
543, which was a proceeding against a sheriff and his securi- 
ties, for the failure of the former to return a writ of fieri facias, 
by consent of parties, the cause was submitted to the Court for 
its decision, and a judgment rendered for the plaintiff. This 
Court intimated the opinion, that by submitting the case to the 
Court, the defendants had waived a demurrer which was found 
in the record to the notice; and as the demurrer was not sus- 
tainable, the omission to dispose of it, was not error, That 
case, it will be seen, has no analogy to the present, but was de- 
cided upon reasoning entirely unlike that, which must control 
our judgment now. 

To conclude, we are of opinion, that the failure to dispose of 
the third and seventh pleas by the Circuit Court, was an error; 
and its judgment is reversed, and the cause remanded. 
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PETERS V. HEYDENFELDT. 


1. Where the declaration shows that the action is founded on a contract for which 
the estate is not chargeable, and for which the administrator is personally re- 
sponsible, the addition of ‘* admjnistrator” to the name of the defendant in 
the writ and declaration, will be considered a mere description of the person. 


Error to the Circuit Court of Tallapoosa. 


THIS was an action of assumpsit, by the defendant in error, 
against the plaintiff in error, as administrator of William Bryant. 

In the declaration, the defendant is charged as being indebt- 
ed to the plaintiff, for the work and labor, care and diligence of 
the plaintiff, as attorney and counsellor at law of the defendant, 
in prosecuting, defending and soliciting divers causes, suits and 
business, for the defendant, as administrator of William Bry- 
ant, and for fees due him in respect thereof. 

The second count, on a quantum meruit, charges the services 
to have been rendered for the defendant, and upon his retainer 
inand about the prosecuting, defending and soliciting divers 
other causes, suits, &c. connected with, and arising from his 
administration of the estate of Wiiliam Bryant, &c. and being 
so indebted, &c. 

The defendant failing to appear, a judgment by default was 
taken, and writ of inquiry awarded, and the jury having re- 
turned a verdict in favor of the plaintiff, for nineteen hundred 
dollars. Judgment was rendered against the defendant de bo- 
nis propriis, from which he prosecutes this writ of error, and 
assigns for error, 

1. That the suit is against the plaintiff in error, as admin- 
istrator, and the declaration does not show any liability of the 
estate. 

2. The judgment does not follow the writ and declaration. 


Joun H. Perers, for plaintiff in error. 


Josuva L. Martm, contra. 
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ORMOND, J.—The declaration ‘shows very conclusively, 
that the actiog is founded on 4 contract made by the adminis- 
trator, by which the estate could not be charged in this action, 
but for which he is individually responsible. The addition of 
“ administrator,” to his name in the writ and declaration, can- 
not vitiate, as for the reasons given, the declaration shows that 
he was not sued in that capacity. The addition, therefore, is a 
mere description of the person, and will not vitiate. It follows 
from this, that the judgment below was correct, and it is there- 
fore affirmed. 








Tue Bank or Mosize v. Hueerns, adm’r of Vepprr, survivor 
of Brain & Vepper. 


1, When there are several counts to a declafation, a general demurrer to the 
whole can be sustained, only in the event that there isa misjoinder of actions 
if any one of the counts, are sufficient. ~ 

2. Whenever a contract includes a bailment, and it is broken by the dailee, either 
case or assumpsit may be brought by the bailor. A count, setting out a con. 
tract, to perform specific acts, with respect toa note deposited for collection, 
and showing a breach of the contract, isa declaration in assumpsit. 

3. When a note is deposited with a Bank for collection, and no special agreement 
is made, the contract to be implied, is one of agency; and no other duties are 
imposed by law, on a Bank, different from those imposed on any other agent. 
The first duty of an agent, in such a case is, to follow his instructions ; if none 
are given, it is his duty to present the note at the time and place fixed for pay- 
ment; or if no place is designated, to use due diligence to make a demand; if 
payment is refused, it is then his duty to give immediate notice to his princi- 
pal, that he may take the measures necessary for his own security. These du- 
ties are imposed by the general Jaw of agency; but others may arise out of 
local laws ; as if damages are given on the protest of a note; or if a protest is 
essential to fix the liabilities of other parties. 

4. In the absence of any local custom, it is not incumbent on the agent to notify 
the indorsers, unless he is directed by his principal to doso; nor to cause the 
note to be protested, unless this is necessary to fix the liability of other parties; 
or to give his principal sume advantage, which, otherwise, the law would not 
accord to him. 

5. An agent, in case of a neglect of duty, is liable to nominal damages upon the 
breach of his contract, and if any loss has been sustained by the principal, in 
consequence of the neglect, he is liable to the actual loss incurred, but not to 
any greater extent. 
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6. The discharge of a solvent party toanote, in consequence of an act of negli” 
gence, by the agent, is not an actual loss, when there are other solvent parties’ 
who remain bound to the principal ; and it rests with the principal to show, be 
fore he is entitled to recover the amount of the note as damages, that the par- 
ties who remain bound to him, are unable to pay. 

7. Anagent is not liable for an omission to notify the indorsers of a note, deposi- 
ted with him for collection, unless he is instructed to do so; or unless he omits 
to inform his principal of the default. ~ 

8. When a note is withdrawn by the owner from the Bank, where it was deposi- 
ted for collection, the Bank is not discharged from its liability to damages, if 
it has emitted to give notice to the principal, of the non-payment. 

9, When a note is deposited with a Bank for collection, and an entry is made on 
the bank book of the depositor, the contract of agency is not waived or rescind- 
ed, by cancelling the entry inthe bank book. The only effect of such a can- 
cellation is, to show that the note has been returned to the depositor, who js au- 
thorised to deal with it as he pleases. . 








Writ of error to the Circuit Court of Mobile county. 


ACTION of assumpsit. The first count of the declaration 
is on a special contract, between the Bank of Mobile and Blair 
and Vedder, by which the Bank, in consideration that Blair 
and Vedder would deposit in its custody a certain “note, then 
running to maturity, made by one Roberts, and endorsed by 
one Mayrant, and also by Blair and Vedder, who owned it, 
promised and undertook, that the Bank would cause the note 
to be presented for payment, and demand the same at the place 
where it was made payable, on the day provided for payment, 
and, in case the same was not paid, to protest it in due course 
oflaw. The breach of this contract is alleged to be, that the 
Bank did not demand payment; nor cause the note to be pro- 
tested, and give notice of the non-payment to Blair and Vedder. 

The second count describes the contract as one, to place 
the note in the hands of a notary, to be protested, if payment 
was not made on the day it became due. The breach is as- 
signed, that the Bank did not cause the note to be placed in the 
hands of a notary, whereby the Bank became liable to pay. 
&c. concluding with a super se assumpsit for the amount of 
the note. 

The third count isa general one, including the common counts, 
for goods sold, money lent, paid, had and received, and due 
on account stated. 

The defendant demurred generally to the whole declaration ; 
but the demurrer being overruled, the plea of non assumpsit 
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was pleaded, and on this issue, the cause was tried by a jury, 
who returned a verdict for the plaintiffs, on which judgment 
was rendered for the amount of the note, and interest. 

In the course of the trial, a bill of exceptions was sealed, at 
the instance of the Bank, which discloses that the plaintiffs of- 
fered evidence tending to prove that the note was deposited 
with the Bank of Mobile for collection; and that the Bank fail- 
ed to have it protested; and also failed to give notice to May- 
rant, the indorser. 

It was also proved, that the note was indorsed first by May- 
rant; second, by Blair and Vedder; that in consequence of a 
mistake on the part of the officers of the Bank, with respect to 
the time when the note became due, no steps were taken to no- 
tify the indorsers. There was no evidence that the indorsers 
were notified; or that notice of the non-payment was given to 
Blair and Vedder. 

1. The Circuit Court charged the jury, if the Bank received 
the note for collection, then it was the duty of the Bank to cause 
notice to be given to the indorsers; and if the indorser, May- 
rant, was discharged, in consequence of the failure of the Bank 
to take measures to charge the indorsers, by notice of the non- 
payment of the note, then the Bank was liable. 

2. The defendant gave in evidence, facts, tending to prove 
that Mayrant, the indorser of the note, was insolvent at the 
time when the note became due; and, on this evidence, request- 
ed the Court to charge the jury, that if Mayrant was insolvent, 
the plaintiffs had sustained no damage by the failure of the 
Bank to give him notice; and in that event, the plaintiff could 
not recover without proving damages. This charge was re- 
fused, and the jury were instructed that the insolvency of the 
indorser did not pleclude the plaintiffs from maintaining the ac- 
tion; that the jury must determine the damages from a consid- 
eration of the whole of the evidence, and if the plaintiffs made 
out their case, they were entitled to nominal or full damages, 
as the evidence warranted. 

3. The defendant requested the Court to charge the jury, 
that protest of the note, and notice to the maker, not being ne- 
cessary, the plaintiffs could not recover without showing that 
the maker was insolvent. This was refused by the Court. 

4. The defendent offered evidence, tending to show, that the 
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note was received from the Bank, by Blair and Vedder, soon 
after it became due, and that it was by them deposited with an 
attorney for collection; that it remained in the hands of the 
attorney for several months; after which, it was offered to the 
Bank, and payment demanded; it was also proved, that the 
receipt on the bank book of Blair and Vedder, wiere the note 
was entered, was cancelled. The defendants requested the 
Court to charge the jury, if they believed that Blair and Ved- 
der took the note from the Bank, and held and used it as their 
own, for several months, and then, for the first time, returned 
it to the Bank and demanded payment, the Bank, in such event, 
was not liable. 

The Court refused to give this charge, as asked for, but in- 
structed the jury, that the Bank, by assuming to collect the note, 
had engaged to give notice to the indorsers, or to the plaintiffs ; 
that if the Bank failed to give this notice, it made itself liable ; 
that if the plaintiffs, after receiving the note from the Bank, 
had received payment thereof, either in part, or in full, the de- 
fendant might show it, and reduce the damages to the extent of 
the payment. 

5. The Court refused to charge the jury that the Bank was 
not liable, if the plaintiffs, when they received the note from the 
Bank, cancelled the receipt which it had given for the same. 

6. The Court also refused to charge the jury that the plain- 
tifls could not recover, if Mayrant, the indorser, was insolvent, 
when they offered to return the note to the Bank. 

7. And further refused to charge the jury, that the plaintiffs 
should not have received the note from the Bank, if they intend- 
ed to hold the Bank liable. 

The defendant excepted to the several charges given, and re- 
fused to be given. 

The Bank now prosecutes this writ of error, and here as- 
signs as causes of reversal, that the Cir-zuit Court erred : 

1. In not sustaining the demurrer to the declaration. 

2. In the several charges given and refused. 


Gayte, for the plaintiff in error, insisted that the special 
counts were substantially counts incase, and therefore, could 
not, properly, be joined with the common counts in assumpsit. 
The instructions given the jury, contemplate the Bank as liable 
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for the amount of the note, ireconsequence of the failure to pro- 
test and give notice to the indorser. But it is clear, that the 
liability was only to the extent of the damages actwally sus- 
tained ; and not even those if the"contract was determined by 
the cancellation of the receipt given by the Bank. 

CaMpBELL, contra, contended, that the instructions given 
were substantially correct; they assume, that as the Bank un- 
dertook the collection of this note, it became liable by the 
omission to notify the endorser, or the plaintiffs. The extent of 
the liability was not determined by the Court, but was, on the 
contrary, left to the jury to be determined by them, from all the 
circumstances. This view is fully sustained by many cases. 
Smedes v. Bank of Utica, 20 John. 372; S.C. on error, 3 Cow- 
en, 663; McKensler v. Bank of Utica, 9 Wend. 46; 8S. C. on 
error, 11 ib. 473; Bank at Montgomery v. Knox, 1 Ala. Rep. 
N.S. 148. 

The Bank, by its omission to give the necessary notice, made 
the note its own, and became liable to the plaintifis for the whole 
amount, if any solvent party was discharged by the negli- 
gence. Prichard v. The Louisiana Bank, 2 Louis. Rep. 415; 
Durnford v. Pattison, 7 Martin, 460; Miranda v. The City 
Bank. 6 Louis. Rep. 741; Crawford v. Louisiana State Bank, 
1 Martin, N. S. 214; Montillet v. Bank U.S. ib. 365; Bank 
of Washington v. Triplett & Neele, 1 Peters, 26. 

Here, it was shewn, that a party able to satisfy the note, was 
discharged; and if the maker of the note was solvent and able 
to pay, it was incumbent on the defendant to show the fact in 
mitigation of damages, when it is conceded that this evidence 
could properly be received for such a purpose. Crawford v. 
Louisiana State Bank, 1 Martin, N.S. 214; St. John v. O’Con- 
nell, 7 Porter, 466; Trotter v. Crockett, 2 Porter, 410. 

All the charges which were requested by the defendant, 
with regard to the main question, assume that the Bank was 
not liable, if any of the parties to the note were solvent. The 
liability was incurred when the Bank omitted to give the no- 
tice, and no proof of actual damage was necessary on the part 
of the plaintiffs. Allen v. Sudam, 17 Wend. 368; Van Wart 
v. Woolley, 3 B. & C. 439; S.C. at Nisi Prius, 5 M. & M. 526; 
1 Livermore on Agency, 398. If the Court had been request- 
ed to instruct the jury as to the extent of the liability, the ques- 





JUNE TERM, 1841. 211 
The Bank of Mobile v. Huggins, adm’r, &c. 








tions now argued might have arisen; but, as no such request 
was made, the Court was right in refusing the instructions in 
the terms they were demanded. 

The judgment of the Circuit Court was reversed at the last 
January term, but a re-hearing was afterwards allowed, on the 
application of the defendants in error. At this term, the case 
was re-argued by Campse.t for the defendant in error. 


GOLDTHWAITE, J.—1. As the demurrer is a general 
one to the whole declaration, according to the established 
course of practice, it can be sustained only in the event, that 
all of the several counts are defective; or unless there is a mis- 
joinder of actions. Pettigrew v. Pettigrew, 1 Stewart, 580. 
A critical examination into the correctness of the special counts, 
is unnecessary, because, if these were admitted to be defective, 
the result would not be varied, so far as regard is had to the 
judgment on the demurrer, inasmuch as the common counts, 
against which no objection is made, are sufficient to sustain the 
declaration, if there is no misjoinder. 

2. Whenever a contract includes a bailment, and it is bro- 
ken by the bailee, either case or assumpsit may be sustained 
by the bailor, at his option; if he declares in case, the fraud or 
negligence of the bailee constitutes the gravamen of the charge; 
ifin assumpsit, then the promise and undertaking, with its 
breach, constitutes the ground of the action. 1 Chitty Plead. 
153, and cases there cited. On looking into the special counts, 
we find each of them to contain the distinct averment, of a con- 
tract to perform specific acts, with reference to a note deposit- 
ed for collection; and it is averred, that these acts have not 
been performed. We think it very clear, that both these counts 
are in assumpsit, and not in case; consequently, the objection 
of a misjoinder of actions, is not supported by the record. We 
may remark, that one of these counts concludes with a super 
se assumpsit, for the amount of the note, but this irregularity 
can only be reached by a special demurrer, as enough without 
it would remain to make a perfect declaration. 

8. The instructions given and refused to be given to the ju- 
ry, are numerous, and it will be most convenient, before enter- 
ing upon the particular consideration of each, to ascertain what 
duties were imposed by law on the Bank, when it received 
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this note, under the circumstances disclosed by the bill of ex. 
ceptions; and then to determine what the extent of the liabili- 
ty arising out ofa failure. It does not appear that any special 
agreement was entered into between the owners of the note and 
the Bank; but the contract is to be implied, from the fact that 
the note was deposited or placed with the bank for collection; 
the note is described as having been payable at the bank. 

This, then, seems to be the case of a naked agency; 
for there is nothing to vary the law of the case, in the fact, 
that the agent is a banking corporation. No other duties are 
imposed on such a corporation, which are not imposed on any 
other agent, possessing skill in the particular business entrust- 
ed to hiscare. What then is the duty of an agent, with whom 
a note is deposited for collection? His first duty, unquestiona- 
bly, is to follow, with precision, such instructions as may be gi 
ven to him by his principal ; and in the absence of any specific 
instructions, he is bound to present the note at the time and 
place fixed for payment; or, if no place is designated by the 
note, to use due diligence to make a demand. If payment is 
refused, it is then his duty to give immediate nvtice to his prin- 
cipal, that he may take the necessary measures for his own se- 
curity. Paley on Agency, 6,87; Beame’s Lex Mer. 431; 
Van Wart v. Woolley, 3 B. & C. 439. 

‘Thus far the duties are imposed by the general law of agen- 
cy, and the law merchant ; but doubtless, other duties may a- 
rise out of local laws; as ifdamages are given upon the protest 
of a bill or note ; or, if a protest is essential to fix the liability of 
any party to it. 

4. But, in the absence of a local custom or usage, we do not 
consider it incumbent on an agent to notify the indorsers, unless 
he has particular instructions from his principal to do so. Nor 
do we consider it the agent’s duty to cause a note to be pro- 
tested, unless this is necessary to fix the liability of anterior par- 
ties, or to give his principal some advantage, which, otherwise, 
the law would not accord to him. Itis true, that the contrary 
of this seems to have been settled by the Supreme Court of New 
York, inSmedes v. The Utica Bank, 20 John. 372; S. C. on er- 
ror, 3 Cowen, 663; and also in McKensler v. The Bank of Uti- 
ca, 9 Wend. 46; S. C. onerror, 11 Wend. 473. 

In the case first cited, the evidence showed a local custom, 
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that the Banks notified all the indorsers ; but the Court consi- 
dered this to be the general law of agency. The same doc- 
trine has also been held by the Supreme Court of Louisiana, 
in a series of cases, which we shall hereafter take occasion to 
examine, in connexion with another aspect of this case, 

We are reluctantly compelled to differ from these Courts, 
because, it seems obvious to us that local custom has been con- 
sidered by them as the general law of agency. If it be true, 
that an agent, or even a notary, is bound by law, without in- 
structions, to give notice to the indorsers of a note, the inquiry 
might be made—how is the residence of each of them to be 
known to him; and, if not, from whom is he to derive the ne- 
cessary information, to enable his action to be efficient for the 
security of the holder, and for indemnity to himself? In the 
very nature of things, there are matters, of which the agent 
and notary, both, may, and oftentimes must, be entirely igno- 
rant; and to impose upon either of them the necessity of as- 
certaining facts, with certainty, would be an intolerable bur- 
then. Independent of the fact, that these decisions are in di- 
rect conflict with the elementary writers, Beames and Paley, 
whose writings have almost the weight of adjudication, they 
ure adverse to the opinions, of some at least, of the most distin- 
guished jurists of our own country. Chief-Justice Parsons, 
says “a person appointed a factor, to cause a bill to be present- 
ed, is intrusted with no other powers, and it is his duty to noti- 
fy his principal. The factor may not know to which of the 
prior parties the principal intends to resort; and, if he does, he 
may not know their domicils ; ashe has no interest in the bill, 
or privity with the parties.” Colt v. Noble, 5 Mass. 157. The 
contest in that case was, between the holder and the indorser 
of a bill, the latter claiming to be discharged, because notice of 
the dishonor of the bill was not given to him by the factor ; and 
when if it had been so given, it would have reached him some 
months sooner than it did from the holder, who resided at Ma- 
dras. The same doctrine is held in the case of Tunno v. La- 
gue, 2 Johns. Cases, |. 

5. The duty of an agent, with respect to a note deposited 
with him for collection, being thus ascertained, the more im- 
portant question arises as to the extent of his liability, in case of 
default. It is apparent, that a mere agency is created when a 
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note is deposited for collection, and we find it difficult to ima. 
gine any circumstances which can cast on one standing in this 
relation, a liability to-a greater extent than the actual amount 
of injury sustained by the principal. To permit a recovery for 
more, would be to inflict damages on the agent, as a penalty for 
his misconduct merely; and beyond the damage sustained, the 
principal would seem to have no better title than an indifferent 
person. 

It is well observed by one of our own elementary writers, 
that “the loss which the principal has sustained, by reason of 
the negligence of his agent, is to be taken as the true measure 
of damages, in an action founded upon that negligence. This 
appears to follow from the very definition of damages, they be- 
ing a recompense given by the jury for the wrong or injury 
done to the party.” 1 Livermore on Agency, 398. The same 
principle seems to have furnished the rule for the decision in the 
case of Russell v. Palmer. 2 Wilson, 325. The defendant, 
as the attorney of the plaintiff, had recovered a judgment against 
a debtor, and omitted to charge him by a ca. sa. after he had 
been surrendered by his bail; in consequence of which he was 
superseded. ‘The action wascase, for the negligence, and it 
was ruled by the Judge who tried the case, that the defendant 
was liable for the whole debt; but the Court awarded a new 
trial on account of the misdirection, because the action sound- 
ed merely in damages, and the jury ought to have been left at 
liberty to find what damages they thought fit. On the last 
trial, the jury found only £500, (the debt was £3000,) as it 
appeared the debtor was not perfectly insolvent. Now, it 
seems to be evident, from this case, that if the plaintiff, notwith- 
standing the debtor had been discharged from custody, by the 
negligence of the defendant, could by fi. fa. have obtained sa- 
tisfaction of his judgment, nominal damages merely would have 
been given. 

In the case before us, can the owner of the note be said to 
have sustained any more than nominal damages, if he has a per- 
fect remedy on it against a solvent party ? 

In the case cited from Wilson, the plaintiff had two reme- 
dies ; one by ca. sa., which, by the common law, was a satis- 
faction of the debt; and the other, was by a fi. fa., which 
might be productive or otherwise. The debtor is discharged 
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from the confinement, by the negligence of the defendant, and 
so far as this remedy was concerned, the satisfaction was lost ; 
but the other remedy remained ; and because it appeared that 
the debtor wasnot wholly insolvent, they only found a sum much 
less than the debt, which sum, it is fair to presume, was that 
which the plaintiff could not recover by his other remedy, the 
fi. fa. 

In the present case, if the maker of the note is solvent, it can 
not be said that the owners have sustained actual damage, to 
the amount of the note, although the indorser has been dis- 
charged. Indeed, this very question is noticed by Beames, 
who says “ when any person has bills sent to him to procure 
an acceptance, with directions to return them, or hold them at 
the order of the seconds, &c., and the person to whom they 
are sent, either forgets or neglects to demand acceptance, or 
he suffers the party on whom they are drawn, to delay their ac- 
ceptance, and the drawer, in the énéerim, fail, he is certainly 
very blame-worthy for his carelessness and disregard of com- 
plying with his obligation ; thaugh this will not subject him to 
the payment of their value.” He adds, “ But if he should be 
urged to procure acceptance and payment of a bill sent to him, 
and should protract or defer the getting it done, and the ac- 
ceptant, being ignorant of the drawer’s circumstances, declares 
he would have accepted it, had it been timely presented ; the 
person guilty of the neglect will be obliged to make good the 
loss that has happened to his correspondent, purely through 
his omission and carelessness.” Beame’s Lex Mer.—bills of 
ex,, fig. 18. 

Some reliance is placed, by the defendant in error, on an ex- 
pression of Chief Justice Marshall, in the case of The Bank of 
Washington v. Triplett & Neale, (1 Peters, 26.) The facts 
of that case were, that a bill drawn by one Briscoe, of Alexan- 
dria, on Carnes, at Washington city, payable to, and indorsed 
by Triplett & Neale, was sent to the Bank to procure accep- 
tance and payment. When the bill was presented, at the resi- 
dence of Carnes, for acceptance, he was absent in Baltimore. 
The bill was not protested for non-acceptance, and after pro- 
test for non-payment, notice was given to Briscoe, who refused 
to pay it. Evidence was also given, as to the incompetency 
of Carnes and Briscoe, to discharge the bill, at the time of its 











216 ALABAMA. 
The Bank of Mobile v. Huggins, adm’r, &c. 








non-payment ; and that since that period, the latter had inhen. 
ted anestate. The bill was dated, 19th June, 1817, payable 
four months after date, and was protested for non-payment, on 
the 24th day of October, the fourth day after that expressed on 
the face of the bill, as the day of payment. Judge Marshall 
observes: “The first prayer of the defendants, in the Circuit 
Court, being to instruct the jnry that, upon the whole evidenee 
the plaintiff ought not to recover ; if it might properly be grant. 
ed in any case, in which any testimony was offered, certainly 
ought not to have been granted, if any possible construction of 
that testimony would support the action. The liability of the 
Bank, for the bill placed in its hands for collection, undoubtedly 
depends on the question, whether reasonable and due diligence, 
has been used, in the performance of its duty. To maintain 
the charge of negligence, the counsel for Triplett & Neale, 
have alleged the failure to give notice of the non-acceptance of 
the bill, and failure to demand payment in proper time. The 
counsel for the Bank, have brought the first question more dis. 
tinctly into view, by a more definite instruction, which was af. 
terwards asked respecting it, and its consideration will be de- 
ferred until that prayer shall be discussed ; but the first will be 
disposed of under the general prayer. Unquestionably, by 
failing to demand payment in time, the Bank would make the 
bill its own, and would become liable to Triplett §* Neale for 
its amount. The inquiry, therefore, is into the fact.” 

It is evident, we think, that the learned and lamented Judge 
was not preparing to discuss the general rule, but was about 
to enter upon the particular one, applicable to the facts 
of that case; for he says, the prayer ought to have been 
refused, if any possible construction of the testimony would 
support the action. As to the extent of the damages, under the 
proof, the Bank, ‘f liable at ali, were unquestionably so to the 
full amount of the bill, because Briscoe was shown to be sol- 
vent. ‘This case, then, in our opinion, is not a decision upon 
the point now to be determined. 

In Van Wart v. Wooley, 3 B. & C. 439, Lord Tenterden uses 
an expression similar to that of Judge Marshall, with regard to 
an agent to whom a bill was remitted for collection, making it 
his own, by omitting to give his principal notice of its non-ac- 
ceptance ; but the case itself explains the expression, and is 4 
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most satisfactory authority to show that an agent, guilty of 
negligence, is only liable to the extent of the injury actually 
sustained by the principal. 

Whatever influence the opinion of Judge Marshall, in the 
case of the Bank of Washington v. Triplett and Neale, may 
be supposed to have on this question, it must be borne in mind 
that it was pronounced in January, 1828; but in May, of the 
same year, we find him giving the question of agency, a full, 
and we may be permitted to add, a most luminous examina- 
tion, and he then comes to the conclusion, that one to whom a 
bill is remitted, or who is in possession of a note, as agent, does 
not bear the same relation to his principal, that the holder of a 
bill of exchange does to the drawer or indorser; nor will the 
same negligence, or omission, that will deprive the holder of 
recourse, against the previous parties to a bill, make the agent 
subject to his principal, to the extent of the bill placed in his 
hands for collection. He also determines, that the relation of 
principal and agent, is governed by the general rules of law, 
founded on reason; and if the principal suffers, through the remiss- 
ness or negligence of the agent, the actual loss sustained by 
the principal, in consequence of such misconduct, is the stand- 
ard by which his damages must be measured. Hamilton v. 
Cunningham, 2 Brock. 350. See also Stow v. Bank of Cape 
Fear, 3 Dev. 408. It has been supposed by the counsel for the 
defendant in error, that the principle governing this case, was 
decided by this Court, in the Branch Bank at Montgomery v. 
Knox & Co. 1 Ala. Rep. N.S 148, but there the evidence show- 
ed, that solvent parties had been discharged, and those who re- 
mained liable, were shown to be wholly insolvent. 

It must be admitted, that the cases determined in the Su- 
preme Court of Louisiana, are in conflict with what we consid- 
erto be the law. They held, that an agent is bound in the 
same manner, and to the same extent, as if he was a party to 
the bill or note; and that he is liable for the amount of the bill 
or note whenever a solvent party is discharged, although other 
parties may continue liable who are ableto pay. Durnford v. Pat- 
tison, 7 Martin, 460; Crawford v. Louisiana State Bank, 1 Martin, 
N. §. 214, Montillet v. Bank of the United States, ib. 365; Pritch- 
ard v. Louisiana State Bank, 2 Louisiana Rep. 415, Miranda 
v. City Bank, 6 ib. WS. But they also held, that the defaulting 
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agent is entitled to a cession of the note, when a recovery is 

had. ’ 

It is evident, that gross injustice would frequently be wrought 
to the agent, if a recovery could be had against him by his 
principal, when there was.a solvent party remaining bound, as 
he has no means by the common law, to compel a cession of 
the note, and he certainly is invested with no property in it, by 
the fact, that a recovery is had-against him for a negligent de. 
fault with regard to it; and although a Court of Equity might 
interfere for his benefit, that cannot alter the law. In every 
case of this»nature, the law implies some damages from the 
breach of the contract, whether actual injury has resulted or 
otherwise ;—Van Wart v. Wooley, 3 B. & C. 439. But our 
conclusion is, that the extent of the injury, and not the amount 
of the note, is the proper criterion, by which the damages are 
to be ascertained ; and that no actual damages growing out of 
the loss of the debt can be said to exist, whilst there remains a 
solvent party, who is bound for the note. This view of the 
law imposes on the agent, who is in default, the liability of in- 
demnifying his principal, against all the actual losses which 
have been sustained in consequence of his negligence. 

6. We have now ascertained what is the duty of an agent, 
with regard to a note deposited with him for collection, and 
the extent of his liability, inthe event of negligence with respect 
toit. It is further necessary to determine, in what manner the 
extent of the injury is to be made apparent to a jury. 

It is pressed on us with much force, that when the plaintiff 
has shown the discharge of one of the parties to a note, in con- 
sequence of the negligence of the agent, this should, prima 
facie, be considered as evidence, sufficient to charge him with 
the amount expressed to be due by the note; and the case of Allen 
v. Sudam, 17 Wend. 368, is relied on to show that a more strin- 
gent rule has been settled in New York. In that case, the 
Court held, that as the jury had no knowledge what the amount 
of the damage was, except from the proof of the amount of the 
draft, they ought to find the amount of the draft. It was in ev- 
idence, however, that the draft was dated, 21st July, 1833, 
at two months ; it was deposited with the agents on the day of 
its date, and they forwarded it to the place where it was pay- 
able, on the 2d of September; on 'the.7th, it was presented for 
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acceptance, and on the 10th, acceptance was refused; the draft 
was then protested, and returned to the agents on the 16th, 
who gave notice to the principals on the next day. On the 
9th October, the drawer died, insolvent, he having given in- 
structions to the drawees, not to accept, and they stating in 
evidence, that they would not have accepted the draft if it had 
been presented earlier. It will be seen that this case is, entire- 
ly at variance with the decision in Van Wart v. Wooley, on 
which it professes to be founded, for in that case, the Court of 
King’s Bench place their judgment on the fact, that inasmuch 
as the drawer was not discharged by the negligence of the 
agent, the principal was only entitled to nominal damages. 
We cannot bring our judgments to follow the? rule settled in 
New York, as to the ascertainment of the damages. The gen- 
eral rule of evidence, certainly is, that the affirmative shall be 
maintained by the party who is presumed to have pussession 
of the necessary information of the fact to be established. The 
mere production of a paper, with a name signed to it, promis- 
ing to pay a sum of money, does not import, necessarily, that 
the paper has any actual value. Its value depends entirely 
upon the ability of the parties to comply with what they have 
promised. The knowledge of this ability is to be presumed to 
be with the person who has an interest in it; and it is difficult 
to conceive how a mere agent, who is intrusted with the paper 
only for one specific purpose, in no ways coupled with any in- 
terest, can be held to proof of those circumstances on which 
its value, or its worthlessness, depend. 

It is supposed, however, by the counsel for the defendant in 
error, that this feature of the case, was decided by this Court 
in $t. John v. O'Connell, 7 Porter, 466. The proof inthat case 
was, that the debtors were solvent; evidence was offered by 
the defendant, who had converted the note, that-nulla bona, 
had been returned to an execution obtained on the paper con- 
verted. The Circuit Court charged the jury, that the measure 
of damages was the amount of the note, and interest to the 
time of trial; and this Court held the charge to be correct, un- 
der the circumstances of the case. There can be no question, 
we apprehend, of the correctness of this decision, but it has no 
tendency to support the proposition contended for. 

In the case of Stow v. The Bank of Cape Fear, 3 Dev. 
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408, it was held, in an action similar to this, that the amount 
of the bill, is not the criterion to govern the jury, in assessing 
the damages, unless it appears that the plaintiffs had lost that 
amount of money by the misconduct of the agent. Judge 
Ruffin, in the same case, shows the true ground of the distinc. 
tion between an action of this nature, and one against a sheriff 
for an escape. 

If then, the plaintiff is compelled, where there is only one 
party liable on a bill, in the first instance, and he is discharged 
by the neglect of the agent, to shew what he has actually lost, 
we cannot conceive why he is not in the same predicament, 
where there are more parties than one. If there is yet a sol- 
vent party bound to pay, we repeat that the principal cannot 
be said to have lost his debt through the negligence of the 
agent, although his remedy, and right also, may be gone, as to 
other parties. But it is unnecessary for him to ascertain the 
inability of all, or any of the parties, by suit, if he is prepared 
to prove, at the trial, either that they are not bound in law, or 
are unable to pay. 

7. If we now proceed to apply the law of the case, as we 
have ascertained it, it will be seen that the first charge given, 
is not in accordance with the rules previously stated by us 
The instruction was, that it was the duty of the Bank, to cause 
notice to be given to the indorsers; and if the indorser, May: 
rant. was discharged in consequence of the failure of the Bank 
to take measures to charge the indorsers by notice of the non- 
payment of the note, then the Bank was liable. It is true, that 
-. this charge is somewhat modified by the fourth, which seems 
to have been intended as a summing up of the law of the case, 
when the Court says, (in answer to a request by the Bank, to 
instruct the jury, that it was not liable, in consequence of the 
plaintiffs having taken the note from its custody and cancelled 
the entry in their Bank book.) that the Bank, by assuming to 
collect the note, had engaged to give notice to the indorsers, 
or to the plaintiffs, that if it failed to give such notice, it made 
itself liable; that ifthe plaintiffs, after receiving the note from 
the Bank, had received payment thereof, either in part, or in 
full, the defendant might show it and reduce the damages to 
the extent of the payment. But the modification assumes that 
the Bank became liable for the amount of the note ; and that 
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this could only be reduced by proef, on the part of the defend- 
ant, that the whole, or a part ofit had been paid. In both these 
particulars, there is error. But in our opinion, the charge is 
also obnoxious to the objection, that it was well calculated to 
mislead the the jury from a consideration of a fact, whi¢h it 
was essential for the plaintiffs to have proved, but which ft is 
clear, was not givenin evidence. We speak of the third charge 
which the Court refused. It was properly refused, because 
the Bank was liable for nominal damages, although there was 
no evidence of the insolvency of the maker of the note ; but as 
we have before stated, no actual loss has been sustained by the 
plaintiffs, if they have still a remedy against a solvent party to 
the note. This request to charge, although properly refused, 
when coupled with the one given in answer to the fourth, un- 
doubtedly misled the jury, and we should not hesitate to re- 
verse the judgment for ¢his, if no other error was apparent ; 
and this would be in in accordance with several previous de- 
cisions. Sims v. Sims, 7 Porter, 449; Tarlton & Bullard v. - 

supra. 

8. We do not think the Circuit Court erred in refusing to 
give the charges with reference to the effect of the plaintiff's 
taking the note out of Bank, after the omission to present it for 
payment, We have already shown that the Bank was a mere 
agent for the owners of this note, in this transaction, and the 
remarks made by us in the case of The Branch of the Bank of 
the State of Alabama at Montgomery v. Knox & Co. 1 Ala.Rep. 
N.S. 148, will apply with full force to the facts in this case. The 
Bank, by its breach of the contract, acquired no right or title to 
the note; nor were the principals compelled to discharge it 
from its liability for its negligent omission, before they were 
entitled to the note. If the Bank had asserted such a right, and 
refused the delivery of the note, this would have been proper 
evidence, to show aconversion. As the Bank had no right to 
retain the notes no inference of « waiver, or of a return, can be 
presumed, adverse to the plaintiffs, from the fect of taking it 
again into their possession. It was their property, and for this 
reason, they had the right to do with it as they thought proper. 

9. The cancellation of the receipt in the Bank book of the 
plaintiffs, is 2 matter of no importance whatever. The entry 
merely evidenced the receipt of the note by the Bank, and 
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the cancellation of this evidence only showed that the note had 
been returned tg its original proprietors. There is nothing 
stated, from which an abandonment of the contract, can be 
properly inferred. 

For the errors which we have noticed, the judgment of the 
Cireuit Court is reversed, and the cause remanded for further 
proceedings. 








COLLIER, C. J.—I think it probable, that the judgment of 
the Circuit Court, may operate injustice to the plaintiff in error, 
judging alone from the facts recited in the bill of exceptions; 
but the charge of the Judge to the jury, seems to me entirely 
consistent with the view, which my brother, GoLprawaire, has 
taken of the law. Taken asa whole, I think it easy of applica- 
tion, and consequently cannot admit that it was calculated to 
mislead a jury of ordinary intelligence. That the Bank was 
only liable to the extent of the damages sustained by the defend- 
ant in consequence of the omission to comply with its engage- 
ment, has, I think, been well shown; and so the Circuit Court 
instructed the jury. No question was.raised, whether the 
mere production of the note and the omission of the Bank to 
give notice was prima facie, sufficient to charge the Bank 
with damages equal to its amount and interest ; and the failure 
to charge specially, on this point, does not authorise a reversal 
of the judgment. 

Considering the bill of exceptions not to be obnoxious to the 
criticism it has received, I cannot acquiesce in the judgment 
pronounced by the majority. 





JUNE TERM, 1841. 
Elliott ». Mayfield and Wife. 








Exurorr v. Mayrretp anp Wire. 


1. The record contained an order of publication, by the Orphans’ Court, requir- 
ing the executor to settle, on a day designated, the accounts of his testator’s 
estate. On the day appointed, a deeree was rendered, reciting that a final set- 
tlement was made, and ordered to be recorded. The decree, after adjudging 
that certain sums were due to the different legatees, concludes thus: “ All 
the above specified legacies to be paid according to the terms and conditions of 
the last will of said deceased, with interest from this date, to be subject to such 
payments as may have heretofore been made, with interest thereon from the 
time they were made.” Held, that the decree was final, especially as the will 
did not require any thing to be done to entitle the legatees to receive their por- 
tions ; and that an execution might issue under the statute, in favor of each 
legatee, for the amount respectively adjudged him, or her. 

2. Where there are several legatees and several executors, a decree by the Or. 
phans’ Court, in favor of one or more of the legatees, against one of the execu- 
tors, and in favor of other legatees against the other, even if it be irregular, is 
not void; and an execution may thereon issue. 

3. The action of account, or other appropriate action at law, though given by sta- 
tute, does not exclude any other statute remedy for the recovery of legacies. 

4. In the execution of a will, questions may arise, which the Orphans’ Court is 
incompetent to determine ; and where a trust technically so called, is required 
to be enforced, a Court of Equity must be resorted to. 

5. Although a scire facias may not have lain at common law, to revive a judg- 
ment in a personal action, where no execution had issued thereon within a year 
and day after its rendition, yet the long continued practice in this State, of 
thus reviving such judgments, before our statute upon this subject, tacitly mo- 
dified the common law. 

6. Upon the ‘return of an original scire facias, “ not found,” an order was 
made for the issuance of an alias sci. fa.; and thereupon, a writ issued 
in form an original, with the words “alias sci. fa.” written at its head— 
Held, that it might be regarded as an alias writ; and that the defect was one 
of form, amendable (under the statute) on motion. 

7. A scire facias to revive a decree of the Orphans’ Court, called upon the de- 
fendant to show cause, why the decree should not be revived, &c. it was ad- 
judged that the plaintiffs have execution of the decree, &c.—Held, that the 
order or decree upon the scire fucias was anobjectionable. 


THIS was a proceeding by scire facias, in the Orphans’ 
Court of Tuskaloosa, to revive an order or decree rendered by 
that Court against the plaintiff in error, as one of the executors 
of John Spencer, sen’r, deceased. 

It appears from the record, that the plaintiff duly qualified as 
one of the executors of the testator, in January 1827, and that 
on the 29th November, 1830, an order was made as follows, 
viz: “It is ordered by the Court, that publication be made 
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once every two weeks for forty days, in some newspaper print- 
ed in the town of Tuskaloosa, that the executors of the last 
will of John Spencer, -dec’d. will be required to settle finally, 
their accounts with the estate of said deceased, on the four- 
teenth day of January next.” 

On the fourteenth day of January, 1831, the following entry 
was made: “ This day the Court proceeded to settle, finally, the 
estate of John Spencer, sen’r, dec’d, with the executors there- 
of, which was accordingly done, and ordered to be recorded.” 

Then follows in extenso, the decree of the Orphans’ Court, 
declaring the sum which each of the executors had in his hands, 
and directing the payment of the same to the legatees, several- 
ly. So much of the decree as it is material to notice, orders the 
plaintiff in error to pay “to Louisa Spencer, daughter of said 
Zilman Spencer,” (whose name is previously mentioned as a 
son of the testator) “seven .hundred and eleven dollars and 
ninety-seven cents.” The decree then, concludes as follows: 
“ All the above specified legacies, to be paid according to the 
terms and conditions of the last will of said deceased, with in- 
terest from this date, to be subject to such payments as may 
have heretofore been made, with interest thereon, from the 
time they were made.” 

On the 7th May, 1838, a writ of scire facias was issued, re- 
citing the decree, and stating the marriage of Louisa Spencer 
with Isaac N. Mayfield, since the same was rendered, and 
calling upon the plaintiff in error to show cause why the de- 
cree should not be revived, and Louisa and husband have exe- 
cution thereon. The scire facias is indorsed as follows: “ Re- 
ceived 23d May, 1838, Ja’s G. Blount, sheriff. By A. Lacy, 
D.S. Not made known, the said Edward B. Elliott, not to be 
found in my county. James G. Blount, sheriff. By A. Lacy, 
D.S.” And on the fourth of June, the day of its return, an 
alias scire facias was ordered to issue, returnable on the first 
Monday of July thereafter. In obedience to this order, scire 
facias issued without any reference in the body of it, to that 
which had previously issued, but these words, viz: “alias 
sci. fa.” appear to have been written on the same page, and 
immediately precede the writ. This second scire facias is 
regularly returned, “ not made known, &c.” 

On the first Monday in July, 1838, the Orphans’ Court made 
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an order reciting the decree, and the return of the two writs of 
scire facias, which concludes as follows: “And it further ap- 
pearing to the satisfaction of this Court, that at the time of ren- 
dering said decree, the said Louisa was a feme sole; and it 
further appearing, that afterwards, to wit, on the day of 
—,one thousand eight hundred and thirty-two, the said 
Louisa Spencer intermarried with the said Isaac N. Mayfield ; 
and it further appearing to the satisfaction of this Court, that 
the sum of money in said decree, still remains unpaid and unsat- 
isfied, and that the said decree still is in full force, unreversed, 
or in anywise set aside; and that the said Louisa Spencer, be- 
fore her marriage with the said Isaac N. Mayfield had not exe- 
cution upon said decree, nor have the said Isaac N. Mayfield and 
Louisa, his wife, had execetion of, or upon said decree, since their 
intermarriage as aforesaid. It is therefore ordered, adjudged 
and decreed, that the said Isaac N. Mayfield and Louisa, his 
wife, have their execution against the said Edward B. Elliott, 
executor, &c. as aforesaid, for the amount of the said decree, 
according to the force, form and effect of the said decree.” 
And that they recover their costs, &c. 

To revise this order for the revival of the decree, the defen- 
dant below has prosecuted a writ of error to this Court. 


Crass & Cocuran. for the plaintiffin error, insisted: First, 
The decree of January, 1831, is wnterlocutory, and on it no exe- 
cution could have issued in favor of Louisa Spencer. Cherry 
& Bell v. Belcher, 5 Stewt. & P. Rep. 133; Judge of Lime- 
stone Co. Court v. Coalter, 3 Stewt. & P. Rep. 348; Judge of 
Madison Co. Court v. Looney, 2 Stewt. & P. Rep. 70; Moore 
v. Chapman, 2 Stewt. Rep. 466. 

2. The decree was extra-judicial, and consequently void; 
because it is against one executor, while two were act- 
ing; and because the law gives to a legatee another, and dif- 
ferent remedy. Aik. Dig. Sec. 29, p. 183; 2 Stewt. & P. Rep. 
72; 5 Stewt. & P. Rep. 397; Clark v. Herring, 5 Binn. Rep. 
33; Wilson v. Long; 12 Sergt. & R. Rep. 58; Toller on Ex’rs. 
495; Aik. Dig. Sec’s. 37-8-9, p. 252. And the proceeding be- 
ing to enforce the execution of a trust, the Orphans’ Court had 
no jurisdiction. Wyman v. Hubbard, 13 Mass. Rep.232; Creagh 
v. Portis, 4 Porter’s Rep. 333 ; Williams on Ex’rs, 1186, 1268, 
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3. At common law,.a scire JSacias did not lie to revive 
judgments in personal actions, but was given by the Stat, 
Westm. 2 chap. 45; 6 Com. Dig. 520; 2Sel. Prac. 189; 2 
Dunl. Prac. 1083; 2 Tidd’s Prac. 1153. And no statute of 
this State extends the remedy to decrees of Orphans’ Courts, 
Aik, Dig. 52, 156, 159, 273, 280. 

4. The proceedings themselves are irregular. The first 
sci, fa. was returned on the 23d May, the day on which it was 
received by the sheriff. Anorder was made that an alias sci. fa, 
issue, yet the second writ purports to be an original. 

5. The order made upon the scire facias, is erroneous, in 
giving to the defendant in error, execution upon the decree, in- 
stead of directing that the same be revived. The order should 
have stated for what sum execution chould issue, and that sum 
ought to have been the amount of the decree, without the in- 
terest thereon, since its rendition. Aik. Dig. sec. 37, p. 252. 

Pecx & Cuiark, for the defendants, contended, 

1. The decree of January, 1831, was not only regular, but 
that it was final, and authorised the issuance of an execution 
thereupon. Whiting e¢ al. v. Bank U.S. 13 Peters’ Rep. 6. 

2. However limited may have been the remedy by scire 

JSacias at common law, there can be no doubt, but it is the ap- 
propriate remedy to revive a decree of an Orphans’ Court— 
Aik. Dig. 252. 

3. An inspection of the record will sufficiently show that the 
proceedings were regular, and the order of revival in confor- 
mity tolaw. As to any irregularity in the decree, if it be not 
absolutely void, it will not be noticed ina proceeding to revive. 








COLLIER, C. J..—1. Judgments are either interlocutory or 
Jinal. Interlocutory judgments are such as are given in the 
progress of a cause upon some plea, proceeding, or default, 
which is only intermediate, and does not finally determine or 
complete the suit; but contemplates further proceedings for 
that purpose. 2 Tomlyn’s Law Dic. 287; Bing. on Judg- 
ment, 2, 13, L. Lib; 3 Bla. Com. 396. Final judgments are 
such as at once finish the proceedings, by declaring that the 
plaintiff either has, or has not entitled himself to the redress le 
sought, and by ascertaining what amount he shall recover.— 
Bing. on Judgment, 2; 3 Bla. Com. 398; 2 Tomlyn’s Law 
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Dic. 288. Decrees are also either interlocutory or final, and 
their character is to be ascertained by an application of the 
tests we have laid down. Bouv. L. Dic. 295. 

In Whiting, e¢ al. v. Bank of U. S. 13 Pet. Rep. 6, a decree 
was rendered, foreclosing the equity of redemption of the mort- 
gagor to the mortgaged premises, directing a sale, and a report 
thereofto be made to the Court by the master. It was held 
that that was a final decree, and might be appealed from ; the 
sale and report being considered only the execution of the de- 
cree. And in Weatherford, e¢ al. v. James, 2 Ala. Rep. N.S. 
170, it was adjudged that a decree which settled the rights of 
the parties by declaring that the complainant was entitled to 
such an estate as one of the defendants could convey ; direct- 
ing partition to be made between the defendants—requiring 
the master to compute the amount of damages, if any, which 
had been paid by the complainant on a judgment at law, and 
ascertain other facts, was final. 

The cases cited to this point, by the plaintiff’s counsel, with 
the exception of Cherry and Bell v. Belcher, 5 Stewt. & .P. 
Rep. 133, do not seem to be at all pertinent. With the ex- 
ception stated, they were cases of suits on administration bonds, 
alleging breaches that occurred previous to 1830, but do not 
determine what is, or is not a final decree. ' 

Cherry & Bell v. Belcher, was a suit in equity, by which the 
complainant, in right of his wife, as distributee, sought to reco- 
ver one fourth of a sum of money, which the Orphans’ Court 
ascertained to be due on settlement, by the administrators to 
the estate of their intestate. ‘It was insisted that chancery had 
no jurisdiction of the case, or if it had, the settlement was not 
conclusive of the amount of the administrators indebtedness.— 
The Court said, “whatever might be the effect of a distinct 
and final order of distribution made by the County Court, 
awarding to each distributee, the amount of his distributive 
part, a mere ascertainment of the sum remaining in the hands 
of the representatives, even if the settlement were certainly a 
final one, cannot divest chancery of its jurisdiction, when ap- 
plied to, by one of the distributees, to compel payment of the 
portion to which he is entitled.” Again: “But the settlement 
relied upon in this case, seems to contemplate something fur- 
ther tobe done. It does not purport to be final, but declares, 
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that nine hundred and twenty-six dollars and eighty-three cents, 
were then in the hands of the administrators, subject to distri- 
bution.” This being the case, the Court thought that the ad- 
ministrators might in equity and good conscience, be permit. 
ted to show “a mistake in the settlement, subsequent liabilties, 
payments to the complainant after, or to his wife, before their 
marriage, &c.” There can be no doubt, but what took place 
in the Orphans’ Court, was nothing more than an ascertainment 
of the amount in the administrator’s hands, belonging to the es- 
tate of their intestate, and that, that amount might be increas- 
ed or diminished by evidence of a mistake, &c. But the case 
before us, is entirely unlike the one cited. Here, the first step 
preparatory to a settlement, is, the publication of an order, that 
the executors “will be required to settle, finally, their accounts 
with the estate of said deceased,” &c. And on the day desig- 
nated in the order, it appears, that “the Court proceeded to set- 
tle, finally, the estate of John Spencer, sen’r. deceased, with the 
executors,” that the settlement was made, and that the decree 
in the record, is that settlement. 

But it is objected, that the decree is not final, because it di- 
rects the sums adjudged to the several legatees, to be paid ac- 
cording to the terms and conditions of the will of the testa- 
tor; and to be subject to such payments as may have been pre- 
viously made, upon account of the respective legacies. The 
wife of the defendant in error, is made a beneficiary of the tes- 
tator, by two clauses of his will. By the first, he bequeaths 
one thousand dollars to herself, her brother and sister, “ to be 
equally divided between them, as they become of age, or mar- 
ry:” by the last, he bequeaths to them one eighth part of the 
proceeds of his estate, not specially bequeathed, “to be equally 
divided between them.” There is nothing to show that the 
defendant’s wife was not entitled to receive both legacies at 
the time the decree was rendered. She may have been twen- 
ty-one years of age, if so, she was entitled to the first; and to 
the last, no condition is annexed. So that the reference to the 
will can have no influence in determining the character of the 
decree. { 

In declaring that the legacies shall “be subject to such pay- 
ments as shall have been heretofore made,” the Court have not 
evinced an intention that the decree shall be interlocutory. In 
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addition to the positive declaration, that the settlement is final, 
specific sums are determined to be due, and adjudged to be paid 
to the legatees. The decree then, is not an intermediate sen- 
tence, but is the conclusion of the matter, and contemplates no 
farther proceeding in order to its consummation. The Or- 
phans’ Court had fully exercised its jurisdiction, and could not 
allow any previous payments for the purpose of reducing the 
sums adjudged to the legatees, so long as the decree remained 
in force. The reservation to the executors, of the right to 
avail themselves of such.payments, was most probably intro- 
duced upon a suggestion, that the legatees, or some of them, 
had received a part of their legacies, which the executors were 
unprepared to show. Be this as it may, the entire. proceeding 
indicates, that no subsequent inquiry in the Orphans’ Court was 
intended, with a view to reduce the sum ascertained by the de- 
cree to be due to any legatee. 

Suppose a Court should render a judgment for a specific sum, 
in usual form, and at the conclusion add, that it was subject to 
such payments as were made pending the suit, or previously ; 
such a judgment would doubtless be definitive, so far as it re- 
spected the action of the Court of law. Yet it would be com- 
petent for a Court of Equity to allow to the defendant all sums 
which he could show had been paid. So, in the case before us, 
the decree is a final disposition of the matter in the Orphans’ 
Court, but chancery would entertain a bill, alleging, that pay- 
ments had been made upon the legacies, previous to its ren- 
dition. . 

Lewis v. Smith, 2 Serg’t. & R. Rep. 142, was an action on the 
case for money had and received, &c. against the defendant, as 
Marshal for the aistrict of Pennsylvania, to recover the pro- 
ceeds of the sale of certain goods taken in execution, and sold 
by the defendant, by virtue of, or under color of a fi. fa. issued 
from the Circuit Coart of the United States at the suit of 
Escaralte against Fitzsimmons. Judgment was confessed by 
Fitzsimmons, with a stay of execution for sixty days. The 
judgment was entered on the docket, generally, without sta- 
ting for what sum. Among other grounds of defence, it was 
insisted, that the judgment was merely interlocutory, and did 
not authorise the issuance of an execution. The Court held, 
that the judgment was final, “because sixty days stay of exe- 











230 ALABAMA. 
Elliott v. Mayfield and Wife. 


cution is given, which is never done on an interlocutory judg. 
ment.” And great stress is laid upon what seems to have been 
the intention and understanding of the parties. 

In the present case, the record is quite as strong to show, 
that the decree is final; for the order of publication asserts 
such a settlement to be intended; and the Court in rendering 
the decree, declares that it is final. 

Having ascertained that the decree is final, we now proceed 
to inquire whether Louisa Spencer, previous to her marriage, 
was entitled to an execution thereon., By the act of 1830, “to 
extend the powers of the County and Orphans’ Court in cer- 
tain cases, and for other purposes,” it is enacted, 

1. “ All decrees made by the Orphans’ Court on final settle- 
ments, on the accounis of executors, administrators, and guar- 
dians, shall have the force and effect of judgments at law, and 
executions may issue thereon, for the collection of the several 
distributive amounts against such executor, administrator, or 
guardian. 

2. “When distribution of real or personal estate is decreed 
by the said Court, each distributee, heir, or devisee, may and 
shall have his or her writ of execution, or attachment, one or 
both, in the case of personal estate ; and in the case of real es- 
tate, a writ of habere facias possessionem, against the execu- 
tor, administrator, or guardian, and the sheriff to whom such 
writ shall be directed, shall execute the same according to the 
commands thereof.” 

This statute is exceedingly explicit. It declares the effect of 
decrees made on final settlements to be equivalent to judgments 
at law, and that each distributee, heir, or devisee, may have 
his, or her execution for the collection of the several distribu- 
tive amounts. It seems too clear to require illustration, that 
Louisa Spencer was entitled to an execution on the decree, in 
her favor, since it is in all respects, such as the act contem- 
plates. 

2. It is not objected to the decree, that it was made bya 
Court having no jurisdiction of the subject matter; but it is in- 
sisted the jurisdiction was improperly exercised, in rendering 
several decrees against each of the executors. After ascer- 
taining the amount of assets in the hands of the executors re- 
spectively, subject to distribution, the Court proceed to render 
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its decree against one of the executors in favor of some of the 
legatees, and against the other in favor of the remaining lega- 
tees. Without stopping to inquire whether this is irregular, or 
if so, whether the executors (who cannot be prejudiced) may 
avail themselves of it on errer, we are satisfied that it does not 
make the decree void. If it be voidable, it should have been 
set aside by a direct proceeding, and cannot be collaterally im- 
peached on a scire facias to revive. 

But it is insisted, that as an action of account, or other ap- 
propriate action at law, is given to legatees for the recovery of 
their legacies, that remedy should have been adopted. Aik. 
Dig. 183. True, such a remedy is provided, yet it does not 
exclude any other which may be afforded by statute. The act 
ot 1812, “ concerning the distribution of intestates estates,” as 
amended by the act of January, 1833, authorises a distributee 
or legatee, at any time after the expiration of eighteen months 
from the grant of letters of administration, &c. to petition the 
Orphans’ Court for an assignment of his distributive share or 
legacy, and the County Court is authorised to take mea:ures to 
cause the same to be done. Aik. Dig. 155; Leavens v. Butler 
agd Wife, 8 Porter’s Rep. 392. This statute taken in connec- 
tn with that of 1830, already cited, clearly shows, that the 
Orphans’ Court, on a final settlement of the accounts of an ex- 
ecutor or administrator, may dispose, by its decree, of all the 
assets in hand, and award to each distributee or legatee, his pro- 
per portion. 

There are doubtless questions, which sometimes arise in the 
execution of the will, that the Orphans’ Court is incompetent to 
determine, and where these relate to trusts technically so called, 
a Court of Equity must be resorted to, for relief. But what we 
have said in regard to the form of the bequests, and the powers 
of the Orphans’ Court, will sufficiently show, that the present 
case is one in which it can administer complete redress. 

In Blackwell’s.ex’rs v. Meneese, 5 Stewart and Porter’s Rep. 
400, the Court said, there was no Jaw prior to 1832, which au- 
thorised the Orphans’ Court, upon the final settlement of an es- 
tate, to insert in its decree, the amount of each distributive share 
or legacy ; prior to that year, by the act of 1830, all decrees, 
upon final settlements, were to have the force and effect of 
judgments, and executions allowed to issue thereon for the col- 
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lection of the distributive amounts, yet not even a distributive 
share of the balance found in the hands of the executors, could 
have been adjudged, much less a legacy given by the will. If 
it were necessary to a decision of this case,-we should be in. 
clined to think that the act of 1830, effected what the Court at. 
tributed to the act of 1832, and that the latter statute was thus 
far supererogatory. But supposing that the case cited upon 
the point we are considering, contains a just exposition of the 
law, the decree at most, would be reversible, but not absolute. 
ly void, so as not to authorise the issuance of an execution. 

3. It is conceded, that at common law, a sctre facias did 
not lie to revive a judgment in a personal action where a year 
and a day had elapsed after the rendition of the judgment, and 
before the issuance of an execution. Such atleast seems to be 
the weight of authority. But the statute of Westm. 2d Edw. 
1, chap. 45, gives a scire facias in such acase. This rule of 
the common law, it is said, was for the protection of the debtor, 
and was founded on the presumption, that the judgment was re- 
leased or satisfied, after the lapse of such a period, without an 
execution having issued. Pennock and another v. Hart and 
another, 8 Serg’t & R. Rep. 376 ; 6 Dane’s Ab. 464; 2 Rees 
Eng. Law, 189; 6 Bac. Ab. 104. . 

Though a scire facias was not the appropriate remedy pre- 
vious to the passage of the statute cited, to revive a judgment 
in a personal action, where no execution had issued for a year 
and a day, yet it does not follow, that it would lie in nocase upona 
judgment in such an action. The reason of the rule leads to 
a different conclusion. It is a writ that issues in many cases, 
and is not at all confined to any particular branch of the law, 
but is in use in many parts of judicial proceedings. 6 Dane's 
Ab. 462. It is deemed a judicial writ, and founded on some 
matter of record, as judgments, &c. to enforce the execution 
of them, or to vacate or set them aside. But in many cases, a 
scire facias is granted, partly upon the record, and partly upon 
a suggestion, without which no proceeding could be had on the 
record ; 6 Bacon’s Ab. 102. Thus, if a feme sole obtain judg- 
ment, and marry, her husband and self may sue outa scire 
facias, calling upon the defendant, to show cause, why they 


should not have execution. 6 Dane’s Ab. 467-8; 6 Bacon’s 
Ab. 116. ? 
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By a statute of this State, the plaintiff is entitled to his scire 
facias on any judgment where no execution has been issued 
for a year and aday;Aik. Dig. 621, 2d ed. This act was pas- 
sed, professedly with a view to remove all doubts on the sub- 
ject, and it may well be questioned, whether it introduced a 
new rule; for it had been the practice for a long time previous- 
ly, to revive judgments, which had abated, or become other- 
wise inoperative, by scire faeias. And evenif were clear that 
such was not the proper mode at common law, by which a 
husband was to obtain execution of a judgment recovered by 
his wife, while sole, we should hold, that in this respect, the 
common law rule was changed, by the long continued use of 
the scire facias in such a case. The more especially as no 
rights would be thereby affected. And this being the remedy 
for the revival of a judgment, there can be no question, but it is 
applicable to the decree of an Orphans’ Court which we have 
seen, is declared by statute to have the force and effect of a 
judgment. 

4. The plaintiff's counsel is mistaken in supposing, that it 








appears from the record, the first writ of scire facias, was re- 
turned by the sheriff, on the day it was received, and some 
eight or ten days previous to the time it was returnable. The 
indorsement of the sheriff shows the day of its receipt, but the 
return is not dated ; and we must therefore intend it to be reg- 
ular. 


If essential to the regularity of the proceedings, that the 
second scire facias should be an alias writ, we think the words, 
“alias sci fa,” written at the head of the process, taken in con- 
nection with the order of Court, that preceded it, sufficiently 
show that such wasits character. Besides, the objection goes 
toa defect of form, which was-amendable on motion, and does 
not warrant a reversal of the decree. Aik. Dig. 265-6. 

5. The order or decree, rendered on the scire facias, is un- 
objectionable. The usual requisition made by the scire facias 
upon the defendant, is to show cause, why the plaintiffshould not 
have execution of the judgment; in the present case, the de- 
fendant is required to show cause why the decree should not 
be revived, &c., and the plaintiffs have execution thereon. The® 
gist of the matter is,execution upon the decree; this being accord- 
ed by the Court, the decree was ipso facto, revived in due form. 

15 
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decree, and previous proceedings of the Orphans’ Court, but as 
they do not regularly present themselves in the case before us: 
we decline considering them. It remains but to add, that the 
order of the Orphans’ Court, is affirmed. 


Gayte & Sarroutp v. Benson. 


1, The assignment of a judgment, is a transfer of the money to be collected on 
it, and when collected by the attorney of the original plaintiff, who has had 
notice of the assignment, is held for the use ofthe assignee. 

2. The action of assumpsit may be maintained by the assignee, for the recovery 
of the money, against the attorney, after notcie of the assignment, and de- 
mand of the proceeds of the judgment. 


Error to the Circuit Court of Dallas. 


THIS was an action of assumpsit, brought by the defend- 
ant in error, against the plaintiffs in error, as partners. The 
declaration contains the common money counts, and upon is- 
sue joined on the pleas of non assumpsi¢ and payment, the 
piaintiff obtained a verdict and judgment. 

The evidence offered on the trial of the cause, as appears 
by_a bill of exceptions, was that a judgment had been previous- 
ly obtained, by one Burke, for the use of one Roberts, against 
John McLaughlin, adm’r, for seventy-nine dollars six cents: 
that the execution was returned satisfied, by the sheriff, and 
the money paid over to the defendants, who were the attornies of 
record. The plaintiff also offered in evidence a written as- 
signment of the judgment from Roberts, and a demand of the 

enoney, before the commencement of this.action. To the in- 
troduction of the assignment, the defendants objected, but the 
Court overruled the objection. One of the defendants was @ 
witness to the assignment. The defendants proved they had 
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paid over the money to Roberts; and evidence was aiso offered 
conducing to prove a dissolution of the law partnership of the 
defendants. ‘The bill of exceptions contains other testimony 
not necessary to be noticed, upon which the Court charged 
the jury: 

1. That the defendants were liable, as charged in the decla- 
ration, for the said sum of money, if it. was received while 
they were partners, and that a dissolution of the partnership 
before the commencement of this suit, did not bar the present 
action. 

2. That as to all persons dealing with the firm, the defend- 
ants were bound to give actual notice of the dissolution, and 
to all persons not dealing with the firm, they were bound to 
give public notice in the Gazette. 

3. That if they believed one of the defendants had notice of 
the assignment of the judgment after the dissolution of the firm, 
and not the other, they might find against him alone. 

The defendants moved the Court to charge the jury, that if 
the transfer of the judgment was made, after the dissolution of 
the firm of Gayle & Saffold, the firm was not liable; upon 
which the Court charged the jury, that they might find a ver- 
dict against the member of the firm who had received notice. 
To which the defendants excepted, and now assign for error, 
the charges given, and the refusal to charge, as set out in the 
bill of exceptions. 


Peck, for the plaintiff in error, made two points: First, that 
the assignee of the judgment, under the facts of this case, 
cannot maintain an action in his own name, and cited Metcalt 
& Perkins Dig. 297. 

Second. That the Court erred, in instructing the jury that 
they might find against one or both of the defendants, — Aik. 
Dig. 268. 

J. B. Cruarxe, contra. 


ORMOND, J.—The principal question presented in this 
case, is whether the defendant in error, who is the assignee of 
a judgment, can maintain an action against the attornies at 
law of the plaintiff in the judgment after notice of the assign- 
ment and receipt of the money. The assignment of the judg- 
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ment was a transfer of the money to be collected on it; it was 
an absolute and unconditional appropriation of it to the assignee. 
The money, when collected by the attorney, was the property 
of the assignee, and held for his use, and we can perceive no 
reason why he should not be allowed to maintain this action to 
recover it after demand made, notice of the assignment of the 
judgment, having previously been given, 

The counsel for the plaintiff in error, has relied on a case 
cited from 5 J. J. Marshall, 651; only a brief abstract of which 
from Metcalf & Perkins Dig. has been brought to our notice. 
The principle said to be decided is, that an assignee of a 
judgment, cannot maintain an action against an officer, who, 
after notice pays it over to the assignor, the judgment cred- 
itor. We have not been favored with the reasoning of the 
Court, but presume the decision turned on the fact, that the 
mandate of the writ required the sheriff to bring the money 
into Court, and that being in the custody of the Jaw, it could 
not be intercepted. Without aflirming or denying the correct- 
ness of this decision, it is sufficieni to say, that this case is to- 
tally unlike it; an attorney at law, is the agent of the party, 
and the principal may appropriate money in his hands to the 
use of another, after notice of which, if he pays it to the prin- 
cipal like any other agent, he will be responsible to the person 
to whom the fund really belongs, in an action for money had 
and received, founded on the implied promise. That the case 
of an attorney at law, does not constitute an exception to the 
general rule, see the case of Taylor v. Bates, 5 Cowen, 376. 

As the jury, by finding against both defendants, have affirm- 
ed that the money was received, and notice given by the plain- 
tiff, while the partnership existed, it is not necessary to enquire 
into the correctness of the charge, that they might find against 
one of the defendants, if the money was received after the dis- 
solution of the firm, as the charge, if wrong in point of law, 
could not by possibility prejudice the defendants. 

Let the judgment be affirmed. 
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Puarr & Beck v. Bacwetor. 


1. The first count sect out a parol contract and breach, and concluded as in 
case; the second count was in assumpsit ; Held, on demurrer for a mis-joinder 
of counts, that the conclusion of the first count might be rejected as surplusage. 

2, Where a party offers no evidence upon a trial before the jury, as a matter of 
right he may demur to the evidence of his adversary; especially if it is not 
“loose, indefinite and circumstan‘ial.” 

3, A demurrer to evidence is sufficient, if after setting out the evidence, it ad- 
mit every word, figare and statement, and ‘every conclusion that may be 
reasonably drawn therefrom to be true,” and refers in usual form the ques- 
tions of law tothe court; unless from the peculiarity of the case @ demurrer 
in such form is not adapted to it- 

. In an action upon a verbal contract, time, in general, forms no material part 
of the issue; therefore one time may be assigned to a given fact and another 
proved. But to tolerate this latitude in pleading, time should be laid under a 
videlicit, and should not be intrinsically impossible, or inconsistent with the 
fact to which it relates. 

5. Acharge of a Judge which refers to the jury, the decision of a question of 
law, is erroneous. 

. In pleading, the legal effectand identity of the contract should be stated, and 
any variance in this respect, relating to the promise or undertaking, upon 
which the action is founded, or the consideration thereof, will be fatal. 

7. Impertinent matter, foreign to the cause, need notbe proved; but Semble, an 
immaterial averment must be proved, where the subject of it is a record, a 
written instrument, or perhaps an express contract, otherwise, there might be 
a variance between the pleading and the proof. 

. A contract cannot be rescinded in toto, by one of the parties, where both par- 
ties cannot be placed in statu quo; but a contract will be considered as re- 
scinded, wliere the party who is to perform an act, has made his performance 
impracticable, or where he is prevented from doing the act by the other party. 

9. Where the declaration alleges, that the plaintiff was prevented from perform. 
ing his part of the agreement, either by the refusal of the defendant to permit 
him, or by some act or omission on his part, such an allegation is not sustained 
by proof, that the contract was rescinded by mutual consent, and the defendent 
agreed to pay the plaintiff for his services, &c.; but the modified contract 
should be declared on. 

10, A party who has paid money, or delivered goods, upon a contract that is rescin- 
ded, may recover the money in action, for money had andreceived, may main. 
tain trover for his goods, or wave the tort, and bring an action for goods sold 
and delivered. 

11. The mere fact, that certain persons valued property, the subject of the con. 
tract, will not make their written valuation, evidence, unless it was author- 
ised to be made, or assented to, by the parties. 

12. An affidavit of the non-residence, &c. of a witness was made five months be- 
fore a commission issued to take his deposition: Held, that his continued non. 
residence would be presumed, and the affidavit was sufficient. 


Writ of error to the Circuit Court of Talladega. 
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THE defendant in error brought an action of assumpsit 
against the plaintiffs, and set forth his cause of action in two 
distinct counts. In the first count, he alleges circumstantially 
a parol contract entered into between the defendants and him- 
self, by which he undertook, on the 19th July, 1837, to keep a 
boarding house for them at the Sulphur Springs, in the county 
of Talladega ; and also, to sell them furniture, wines, &c.; in 
consideration of which, they agreed to pay the sum of three 
thousand five hundred dollars, and the value of his furniture, 
wines, &c. to be ascertained by two disinterested men, to be 
selected, &c. It is further alleged, that the plaintiff, in compli- 
ance with his contract, entered upon the service stipulated, and 
that he delivered furniture, wines, &c. to the defendants, until 
they refused to receive more. The plaintiff further avers a 
readiness, willingness, and actual performance of his undertak- 
ing and agreement, so far as the defendants would allow; a 
non-performance by the defendants, and an order from them 
to him to leave their service, &c. The first count concludes 
with the allegation that the defendants “wilfully, fraudulently 
and tortiously failed,” &c. 

The socond count is for goods, &c. sold, for work and labor 
done, for money lent, &c. for money paid, &c. for money had 
and received, &c. and an account stated. 

A general demurrer was filed to the declaration, which be- 
ing overruled, the defendants pleaded, 1. Non assumpsii. 2. 
Set off. 3. Payment. 4. Failure of consideration; and 5. 
A failure by the plaintiff to perform his part of the contract.— 
On each of these pleas, there was an issue of fact; and there- 
upon the cause was submitted to the jury. 

The defendants demurred to the evidence, which is drawn 
out at length, and accompanies the demurrer. The demurrer 
is as follows: “The said defendants come and say, that admit- 
ting every word, figure and statement in the above annexed 
memorandum, of the testimony in this case, to be facts, and to 
be true, and admitting every conclusion that may be reasona- 
bly drawn therefrom, to be true,” &c. and concludes by refer- 
ing in usual form, the questions of law to the Court. The 
Court admitted that the testimony annexed to the demurrer, 
was correctly set forth, yet as the parties had not agreed upon 
a statement of facts, and as the plaintiff had refused to join in 
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demurrer, the Court would not compel him to do so; and far- 
ther, that the demurrer was only an admission of the truth of 
what the witnesses swore, and not an admission of the truth of 
the facts, which the evidence, both positive and circumstantial, 
tended to prove.” ‘T'o the decision of the Court, the defendants 
excepted, &c. 

The cause was then argued to the jury, and the Court, 
among other things, charged them, that it was not necessary to 
show, that the contract alleged in the first count, was made on 
the 17th July, 1837. “Ifa recovery by the plaintiff on the 
first count in his declaration, would be a bar toa second suit for 
the same cause, then the special contract on which that count 
is founded, is substantially proved.” That the plaintiff need 
not show that the times of payment for the furniture, wines, 
&ec. were those alleged. But the contract must be proved sub- 
stantially as stated, yet it was not necessary to adduce prooi 
touching a stipulation of the agreement, of which no breach 











was alleged. 

Further: That the contract could only be cancelled by the 
assent of both parties, and that a re-delivery of the furniture, 
&c. was necessary to the cancellation of the contract; but if it 
was cancelled as to the furniture, &c. and the defendants re- 
tain it, the jury should take it into the account, and find its 
value. 

The Court refused to charge, that if the contract was can- 
celled before suit brought, and defendants had agreed to 
pay the plaintiff for his services, furniture, &c..there could be 
no recovery on the breach, as alleged in the first count—and 
that under the evidence before them, the plaintiff was not enti- 
tled to a verdict on the second count. 

Many other charges were given and refused, which as they 
are not stated in the opinion of the Court, it is unnecessary here 
to notice. The evidence set out in the record shows, that none 
of the points noticed, as having been decided by the Court, were 
impertinent or abstract. 

A second bill of exceptions was sealed at the time, from 
which it appears that one Burton, as the agent of the defen- 
dants, appointed persons at Wetumpka, to value the furniturc: 
wines, &c. and that the persons so appointed, made a schedule 
and valuation in writing; that the property, or a portion of it, 
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was sent to the defendants at the Springs, and the defendants 
afterwards, ratified his acts, and thanked him for his services, 
The plaintiff's counsel then asked Burton the value of the pro- 
perty sent; to which question the defendants objected. 1. Be- 
cause the persons valuing the property, were the best wit- 
nesses. 2. Because the written valuation made by those per- 
sons should be produced, or its absence accounted for ; which 
objection was overruled by the Court. 

The plaintiff then proposed to read the deposition of F. A. 
Manard, whose evidence was material for him ; the defendants 
objected, on the ground that the affidavit of the materiality and 
non-residence of the witness, was made on the 3d of October, 
1838, and the commission to take take his deposition, was dated 
on the 12th March, 1839. But the objection was overruled, 
and the deposition suffered to be read to the jury. A verdict 
and judgment was thereupon rendered for the plaintiff. 











Wx. P. Cuinrton, for the plaintiff in error, made the follow- 
ing points among others, viz: 

1. The demurrer to the declaration should have been sus- 
tained, and the plaintiff below must recover on the first count, 
or not atall. 1 Stew’t. Rep.12; 1 Porter’s Rep. 116; 4 Por- 
ter’s Rep. 502; 9 Porter’s Rep. 337. 

2. The plaintiff should have been compelled to join in the 
demurrer to evidence. 4 Porter’s Rep. 405. 

3. The Circuit Court should have instructed the jury that the 
plaintiff must prove the contract as stated, and it was irregular 
for that Court to assume facts as proved, and to refer to the de- 
cision of the jury, questions of Jaw. 2 Stew’t. 255; Aik. Dig. 
283, sec. 134. 

4. It was competent for the parties to have rescinded the con- 
tract, and substituted another in its stead; the re-delivery of 
the furniture was not indispensable to its abrogation. 

5. The substituted contract should have been declared on, and 
the instruction to the jury, that the plantiff might recover for 
the furniture not re-delivered, though the contract was rescind- 
ed, was erroneous. Ifthe contract was rescinded by mutual 
consent, and nothing was said as to the furniture, &c. they re- 
vested in the plaintiff, and he might recover them in the appro- 
priate action, if the defendants had no lien on them. 
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6. The evidence. of the persons who valued the furniture, 
was the best, and none other should have been received until 
the absence of their written valuation was sufficiently account- 
ed for. 

7. The deposition of Manard was not admissible; the affi- 
davit shows that he was a non-resident when it was made, but 
not when the commission issued. 


Pryor, for the defendant, among other things, insisted, 

1. There is no misjoinder of counts in the declaration; both 
are in assvmpsit, and if eifher is good, the demurrer should 
have been overruled—that the second is good, has not been 
questioned. ‘The conclusion of the first count does not show 
that itis in case. Howe v. Cook, 21 Wend. Rep. 29. 

2. The Circuit Court properly refused to compel the plain- 
tiff to join in the demurrer to evidence. It did not sufficiently 
admit the truth of the facts, and the conclusions therefrom.— 
7 Porter’s Rep. 423; 1 Dall. Rep. 20; 4 Cranch’s Rep. 219; 
7 Cranch’s Rep. 565; 11 Wheat. Rep. 320 ; ibid. 171; 2 Serg’t 
& Rawle Rep. 185; 3 Pet. Rep. 36; 22 Pick. Rep. 135; 2H. 
Bla. Rep. 205; Gould’s Plead. ch. 9, sec. 47 to 74; Aik. Dig. 
277, sec. 107. 

3. It was not necessary for the plaintiff to show, that the 
contract stated in the first count, was made on the day alleg- 
ed. Doe dem. Lowrie v. Dyeball, 8 B. and C. Rep. 70. 

4. The plaintiff was entitled to recover on the second Count, 
and the finding of the jury will, if necessary, be referred to that 
count; but such reference will not be necessary, for the first 
count was proved according to its legal effect. 2. Porter’s Rep. 
542; 9 Porter’s Rep. 122. 

5. Upon the rescission of a contract, a party who has deli- 
vered property under it, may recover its value under the ap- 
propriate common counts in assumpsit. 11 Wend. Rep. 237; 
10 Johns. Rep. 36; 4 Wend. Rep. 285; 7 Johns. Rep. 132; 
McMillan v. Wallace, 3 Stew’t. Rep. 185; Hunnewell v. 
Turner, 4 Stew’t. & P. Rep. 262; Blair v. Asberry, 4 Porter’s 
Rep. 435; Martin v. Chapman, 6 Porter’s Rep. 344; Gazzam 
v. Kirby, 8 Porter’s Rep. 253. Or he may recover on the 
special count, provided, that so much of that count as is proved, 
and shows his right to recover, is not necessarily connected 
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with the other parts of the contract, so that it cannot be sever. 
ed. 8B. & C. Rep. 70. 

6. The Court should, if practicable, so interpret the instruc. 
tions to the jury, as to make them sensible and pertinent. Row. 
land v. Ladiga, 9 Porter’s. Rep. 488. 

7. The instructions to the jury, that they should disregard 
the common count, was incorrect, and cannot prejudice the 
plaintiff; it may sustain the verdict. 

8. The evidence offered as to the value of the furniture and 
Wines, was admissible; the written valuation could not have 
been used; at any rate, it would’ not exclude other evidence, 
So, the deposition of Manard was properly received ; a writ- 
ten oath was not necessary to have authorised the commission 
to issuc, but if it was, the one produced was entirely sufficient. 
Boardman v. Ewing, 3 Stew’t. & P. Rep. 293. 


COLLIER, C. J.—It is objected to the declaration, that the 
first count is in case, and the second in asswmpsit ; and it is 
therefore insisted, that the demurrer should have _ been sustain- 
ed for a misjoinder. The first count, after setting out a parol 
contract and breach, concludes as a declaration in case, and the 
conclusion, it is insisted, must determine its character. This 
argument cannot be maintained. If the conclusion of the count 
was stricken out, it would be good in assumpsit ; and it may 
therefore be rejected as surplusage. No other objection is made 
to the first count, nor indeed can, on general demurrer, as the 
second count, is confessedly good. 

It has been repeatedly adjudged, that a party who intro- 
duces no evidence upon a trial before the jury, as a matter of 
right, may demur to the evidence of his adversary ; the more 
especially if the evidence demurred to, 1s not “ loose, indefinite 
or circumstantial.” Such was the decision of this Court in 
Alexander v. Fitzpatrick, 4 Porter’s Rep. 405. A demurrer to 
the evidence admits the truth of the facts proved, together 
with the conclusions fairly inferrible therefrom, and asks the 
judgment of the Court as to their legal effect. _As it is the o!- 
fice of the jury to ascertain the facts, and determine what is 
proved, if these are admitted upon the record, the cause may 
be withdrawn from them, and the question of law arising upon 
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the admission, decided by the Court. Sychis the purpose and 
effect of a demurrer to the evidence. 

The law, as we have stated it, is not denied by the defen- 
dant in error, but itis insisted that the demurrer tendered, does 
not distinctly admit on the record, the truth of all the facts of- 
fered in evidence, and of every conclusion which the facts con- 
duce to prove. ‘The demurrer explicitly admits “every word, 
figure and statement,” of the evidence which is set out in ez- 
tenso, “to be true,”—it also admits “every conclusion that may 
be reasonably drawn therefrom, to be true,” and refers in usual 
form, the legal questions tothe Court. This is certainly suffi- 
cient, unless there be something in the case to show, that the 
demurrer is not adapted toit. The Circuit Judge states upon 
the record, that the demurrer truly set forth all the material 
evidence in the cause, but that the Court refused to compel a 
joinder, because the demurrer itself was deemed insufficient. 

In Copeland v. New Eng. Ins. Co. 22 Pick. Rep. 135, the 
Court considered that where the evidence consists of written 
documents, or of direct positive testimony of witnesses, it may 
be demurred to, by stating it as it was submitted to the jury, 
and admitting its truth, as well as the conclusions fairly infer- 
tible from it. “But where the evidence is circumstantial or 
uncertain, leaving much to inference and presumption,” the 
Court say, “it is not.easy or safe to frame a demurrer upon it, 
ora rejoinder thereto. It will not be sufficient to demur to the 
evidence generally, and leave to the Court to ascertain what it 
tends to prove, or what inferences may be drawn from it. But in 
reciting the evidence in the demurrer, the party demurring 
must state distinctly the facts which the evidence tends to prove, 
and which he thereby admits, that -the Court may readily per- 
ceive the facts upon which they are to decide.” Conceding 
that the law is correctly laid down in the case cited, and still 
the demurrer is sufficient. 'The evidence is direct and positive, 
and it is quite enough, after reciting it, to admit its truth as 
well as the conclusion deducible from it, without undertaking 
to particularize the facts and conclusions which are admitted. 

We will not stop to inquire, whether the demurrer to the 
evidence should have been sustained, or whether its rejection, 
ifit were not sustainable, would authorise a reversal of the 
judgment. Alexander v. Fitzpatrick, 4 Porter’s Rep. 409.— 
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Other and more important questions, which arise in the cause, 
are decisive of its fate here. 

In an action upon a verbal contract, time is considered jp 
general as forming no material part of the issue; it is there. 
fore allowable for the pleader to assign one time to a givey . 
fact, and prove another. But to tolerate this discrepancy be. 
tween the allegation and the proof. he should lay the time yp. 
der a videlicet, and take care that he do not lay a time that js 
intrinsically impossible, or inconsistent with the fact to which 
it relates. Step. on Plead. 292; 2 Phil. Ev. C. & H. ed, 539, 
In the present case, the declaration states the time when the 
contract was made thus, “heretofore, to wit: on the 19th day 
of July,” &c. According to the law, as we have cited it, from 
very eminent elementary writers, this mode of pleading does 
not oblige the pleader to show, that the contract was made on 
the day alleged. 

The Circuit Court, in the instructions to the jury, employs 
this language: “that if a recovery by the plaintiff on the first 
count in his declaration, would be a bar to a second suit on the 
same cause, the special contract mentioned in said first count, 
is substantially proved.” The conclusion of this charge is 
clearly a nonsequitur from the premises laid down—it deduces 
a conclusion of fact from a question of law, and while the 
Court decides the fact hypothetically, it refers the law to the 
decision of the jury. To be more precise, the jury are direct- 
ed to inquire, whether a recovery upon the first count would 
bar another action for the cause embraced by it, and if it would, 
the Court says the special contract, “is substantially proved” 
This instruction cannot be sustained, for it is erroneous in it- 
self, as well as for the additional reason, that it makes the jury 
judges oflaw. We should have been inclined to think it pro- 
pable, that the bill of exceptions was not correctly transcribed 
into the record, if a bill, in all respects similar to that accom- 
panying the writ of error, had not been sent up in answer toa 
certiorari. 

In pleading, the legal effect and identity of the contract should 
be stated, and any variance in this respect, relating to the 
promise or undertaking upon which the action is predicated, or 
the consideration thereof, will be fatal; but where a party 
agrees to do several things, though the declaration describe 
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to some one of the stipulations, the plaintiff’s pruof should be 
confined to the breach stated. Where a declaration contains 
impertinent matter, foreign to the cause, it need not be proved; 
but the same remark is not universally true of immaterial aver- 
ments. “An immaterial averment is one, alleging with need- 
less particularity or unnecessary circumstances, what is mate- 
rial and necessary, and which might properly have been stated 
more generally, and without such circumstances or particulars; 
orinother words, it is a statement of unnecessary particulars in 
connection with, and as descriptive of what is material.” Gould’s 
Plead. 160, e¢ post. “The rule, as limited by the more modern 
authorities,’ says Judge Gould, appears to be, that no immate- 
rial averment requires precise proof, unless the failure of such 
proof would occasion a variance between the pleading and the 
proof: or (in different language) strict proof of such averment 
is not at this day necessary, unless the subject of the averment 
is a record—a written instrument, or as I conceive, an express 
contract. Inasmuch as these are in strictness, the only subjects 
of variance, (properly so called) when the mistake in the plead- 
ing is in a point not in itself material. Gould’s Plead. 164. 

It is certainly a correct principle, that a contract cannot be 
rescinded in toto, by one of the parties, where both of them 
cannot be placed in the identical situation which they occupied, 
and cannot stand upon the same terms as those which existed, 
when the contract was made. But all executory contracts 
may be rescinded by the parties to them, if their interest con- 
tinues until the agreement to rescind is made. Andacontract 
will be considered as rescinded, when the party who is to per- 
form an act, has made his performance impracticable, or where 
he is prevented from doing the act by-the other party. Chitty 
on Con. 573 and cases cited, 4 A. ed. Johnson v. Reed; 9 Mass. 
Rep. 78; see also 1 Johns. Cases, 116; 16 Mass. Rep. 161. 

It has been held, that an agreement rescinded in part, is re- 
ecinded in toto ; and that upon a rescission, the parties are re- 
mitted to the rights to which they were entitled before the 
agreement was entered into. Conner v. Henderson, 15 Mass. 
Rep. 319; Raymond v. Beasnard, 12 Johns. Rep. 274; Griffith 
v. Fred. County Bank, 6 G. & Johns. Rep: 424. These decis- 
ions, however, must be understood, as declaring the law in 
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those cases only, where the contract is rescinded absolutely, 
and not swb modo, for it is entirely competent for the parties to 
rescind on terms, or under a modified contract. 

In the case at bar, the declaration requires the plaintiff to 
show, that he was prevented from performing his part of the 
agreement by the refusal of the defendants to permit him, or 
by a failure to perform theirs. If there was a voluntary rescis.- 
sion of the contract by the mutual assent of the parties, and an 
agreement to pay the plaintiff for his services, his furniture, 
wines, &c., and to compensate him for any Joss he sustained by 
its dissolution, then the plaintiff should declare upon this latter 
agreement-—he could not give it in evidence under his decla- 
tion, for it would not harmonize with its allegations. Wheth- 
er the proof in the record shows such to have been the case, 
we will not undertake to say; we merely state the law, to show 
that the Court, in its charge on this point, misapprehended it. 

If one party, who has paid money, or delivered goods upon 
a contract, which the other refuses to perform, elects in a pro- 
per case to rescind it, he may recover back his money in an 
action for money had and received, or his goods in detinue, or 
after a demand and refusal to deliver them, he may maintain 
an action of T'rover, or he may waive the tort and treat the 
defendant as a purchaser, and recover for goods sold, &c. 
Chauncey, e¢ al. v. Yeaton, 1 N. Hamp. Rep. 151; Hiil v. Da- 
vis, 3 ib. 384; Gilmore v. Wilbur, 12 Pick. Rep. 120; Pierce v. 
Drake, 15 Johns. Rep. 475; M. & Mech. Bank v. Gore, 15 Mass. 
Rep. 79; Willson v. Foree, 6 Johns. Rep. 110; Butler v. Haight, 
8 Wend. Rep. 535; Norton v. Young, 8 Greenl Rep. 30. See 
also Pope v. Nance, 1 Stew. Rep. 354; 4 Mass. Rep. 505. 

It was also argued, that ‘the best and only evidence (if it be 
attainable) of the value of the furniture, &c., is the written es- 
timate of those who were appointed to value it. This objec- 
tion is founded upon the supposition, that the evidence offered 
was not the best of which the fact is susceptible. True, where 
there is written evidence, which is itself admissible, it must in 
general be adduced, or its absence accounted for, in order to 
let in proof of an inferior grade; but the rule requiring the best 
evidence, does not operate to exclude proof, because it is not 
all, or the most satisfactory which might be adduced, where the 
evidence offered, and that which is withheld, is all of the same 
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general quality : but in such case, it in general, goes»no farther 
than to forbid that evidence, which is in its nature,merely cir- 
cumstantial, shall’ be received, when'direct and conclusive evi- 
dence may be had. In the case before us, the written valua- 
tion would not be legal evidence; it had not been made by the 
direction of the parties; it does not appear that it had been as- 
sented to by them, or communicated to them, and if there is such 
a paper, it can only be regarded as a mere memoranda of the 
persons valuing the property, to aid their memory, or to, be 
handed to the parties to indicate what had been done, and to 
enable them to settle. 

But if it was a part of the agreement between: the parties, 
that the value of the furniture, &c.; was to be asceftained by 
persons to be designated, and persons. in obedience to the con- 
tract, were appointed for that purpose, then their evidence of 
the value (if it could be had,) should have been required before 
other proof of value was received. But if such valuation was 
not required by the contract, or was not assented: to by the, 
parties, as fixing the sum which the plaintiff in error was to 
pay, it would be of no higher grade, than evidence founded on 
the judgment or opinion of other witnesses; and consequently, 
wouldenot exclude all other parol proof. 

It is provided by the 11th section of the act of 1807, “ ¢on- 
cerning witnesses,” that a commission shall issue to take the 
testimony of a witness in any cause pending in a Court of this 
State, upon oath being made, that sich ‘witness resides out of 
the State. It is argued for the plaintiffs in error, that the is- 
suance of the commission must immediately follow the oath, and 
that five months, the period which elapsed before the commis- 
sion issued, was too long. If the commission issued upon a 
suggestion, that the witness was about to leave the State, or 
was incapable of attending Court, by reason of bodily infirmity, 
or other cause, then the argument would be entitled to great 
consideration. In such case, we incline to think that it should 
be shown that the witness was still absent from the State,-om 
incapable of attending Court. But where a deposition is taken 
upon an oath being made, that ‘the witness resides out of the 
State, his non-residence will (when the deposition is offered 
as evidence,) be presumed at any distance of time. It would 
then seem, upon principle, that an affidavit that a witness resides 
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out of the a made after suit br ought, wil will authorise acom- 
mission to issue any time before trial, to take his testimony; in 
the absence of proof to the contrary, his continued non-resi- 
dence will be presumed. 

The record presents many other points than those noticed, 
but the principles decided, it is believed cover them all, and 
willlead to a decision of the cause on its merits. The cause 
comes up in an exceedingly confused state. The bill of ex- 
ceptions, which is almost unintelligible, presents the same 
question in several different forms; and charges, founded upon 
the same. principle are several times asked and refused, and 
others perhaps several times given. 

We have stated several errors in the proceedings of the Cir- 
cuit Court, for which the judgment should be reversed. There 
are perhaps others which may be discovered by a comparison 
of this opinion with the points raised, but which we shall not 
stop to particularize. 

.» ‘©. 4 judgment is reversed, and the cause remanded. 
, 
“, 


Ssiru v. Dennis. 


T. When the sheriff takes insuffiient bail, and on motion of the plaintiff he is sub- 
stituted for the bail so taken by him, the bail is entitled, on motion, to have ap 
ezoneretur entered on the bail piece. 


- 


Error to the Circuit Court of Barbour. 


THE Court below, on motion, discharged the bail which 
had been taken in a suit of the plaintiff in error v.. one McMa- 
han, supposing that the bail was discharged by the act of 1839; 
abolishing imprisonment for debt. . From which judgment the 
plaintiff prosecutes this writ of error. 


J. Git Snorrer, attorney for plaintiff in error. 
Burorp, coptra. 
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ORMOND, J.—In discharging the bail for the cause assign- 
ed, the Court no doubt erred, as was determined by this Court, 
in the case of Kennedy v. Rice, 1 Ala. Rep. N. 8. 11; it is, 
however, insisted by the counsel for the defendant in error, 
that conceding it to be erroneous, the plaintiff-in errer cannot 
be heard, to controvert it, as he has no interest in the matter. 

It appears from the record, that at the return term, the plain- 
tiff gave notice to the sheriff of the insufficiency of the bail ta- 
ken by him, and that a motion would be made to the Coust to 
substitute him as bail. Upon the hearing of this motion, the 
Court declared the bail bond taken by the sheriff, insufficient, 
and that the sheriff be taken and held as special bail. 

The effect of this judgment is a ‘substitution of the sheriff for 
the bail taken by him. The language of the act is, “ that the 
sheriff shall-be deemed and stand as special bail, and the plain- 
tiff may proceed to judgment against such sheriff or other of- 
ficer, as in other cases, against special bail.” 

The substitution of the sheriff ds bail, for the bail returned by 
him, must have the eflect, so far as the principal is concerned, 
of discharging the bail. Where bail are excepted to, and do 
not justify, they are discharged, nor will the plaintiff be allowed 
to waive the exception after the expiration of the time’ within 
which the bail may justify. Thorb v. Faulkner, 2 Cowen, 
514. See, also, 1 Cowen, 54,56; 4 Johns. 185;4 Burrows, 2107. 
Without going the length of this.authority, it is sufficient to 
say, that as the bail was held insufficient, and the sheriff sub- 
stituted therefor, the bail is entitled to have an eroneretur én 
tered on the bail piece, and the judgment must therefore be 


affirmed. 
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Scerr v. Macy, et als. 


1, Where an attachment is sued out as auxilliary toa suit commenced in the or. 
dinary mode, a mistake in the writ of attachment, of the time when the Court 
is held, in which the original suit is pending, is amendable. 

2. Anattachment will not be quashed on account of a defective bond, unless the 
plaintiff is unwilling to execute a good bond. 


Error to the County Court of Sumter county. 


THIS action was commenced in the Court below, by the 
plaintiff in error, against the defendants, by writ of capias ad 
. respondendum. As auxilliary to this process, the plaintiff on 
affidavit, obtained also a writ of attachment. The bend exe- 
cuted by him for the attachment, does not disclase the term to 
which the writ of attachment is returnable, and the attachment 
is made returnable tothe first’ instead®ef the second Monday in 
July. The plaintiff moved to amend his bond and attachment, 
which the Court refused, but on motion of the defendants, 
quashed the attachment. 


Ince &.Smern, for the plaintiffs in error, cited 1 Ala. Rep. 
"N. S. 580; 9th Porter, 320; 7th Porter, 486. 
» No Counsel appeared for defendant. 


ORMOND, J.—This attachment was issued, as auxilliary to 
a writ, which had been sued out for the recovery of the same 
debt, and which the law under which ‘it issued, required 
“should be filed with the papers in the original cause, and con- 
stitute a part thereof.” In such.a .case, the writ of attachment 
is not the leading process in the suit, the parties being in Court 
by the writ which had previously issued. No possible injury 
could fesult from the mistake of the time when the Court was 
held, in which the suit was pending. However, therefore, the 
law might be, if the suit had*been commenced by original at- 
tachment, in a case like the present, the error was a mere cleri- 
cal misprision, and as such, amendable under the influence of 
the statute which authorizes amendments of defects of form in 
attachments. Aik. Dig. 42, 


: 
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It is the settled law of this Court, that an attachment will not 
be quashed on account of a defective bond,nless the plaintiff 
is unwilling to execute @ good bond, as is shewn by the cases, 
cited by the plaintiff in error. There being, therefore, no suf- 
ficient reason for quashing this attachment, the judgment of the 
Court below is reversed, and the eause remanded for farther 
proceedings. 








Srence v. Duren, ef als. 


1, A vendee of land in possession, may have relief in Chancery, when the vendor 
has made a fraudulent representation as to the title. 

2. Bat the assertion of the vendor, that his title was good, is not fraudulent, un>, * 
less he knew thag a better title existed in another. 

3. The facts, as to which a discovery is sought, and the action of the Court de- 
manded, must be stated with reasonable certainty and precision, and the alle- 
gations be direct and positive, and not uncertain dnd inconclusive, before the 
défendant can be called on to answer them. 


Error to the Chancery Court sitting at Talladega. 


THIS was a bill in chancery, filed by the plaintif£.in error 
against the defendants in error. 

The complainant, by his bill, alleges that he madé a contract 
with Duren and Copeland, two of the defendants, for the pur- 
chase of a half section of land, at the price of five thousand do!- 
lars, of which sum, one half was paid down, and éxecuted his 
notes for the residue, in two equal annual payments; and on 
the 18th March, 1835, Daren and Copeland executed their 
bond to make title to the land, on the maturity of the notes.— 
He further alleges that they represented they had title to the 
lands, and that the patent would issue to them, but that sineethe 
sale, he has been informed, and believes that the yendors were- 
not the sole owners of the land, but that two other persons who, 
are made defendants, are also interested, but ingwhat manner, 
or to what extent, he is not able, to say, and charges that his © 
vendors overréached him by selling land-asth¢ir own, in which 
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others had an interest. The bill further charges, that judg- 
ments have been obtained on the notes» executed by him: that 
Duren, one of the vendors, has left the country. 

The prayer of the bill is, fora specific execution of the con- 
tract, and that if the other defendants have an interest in the 
land, that they be compelled to disclose it, &c. 

An injunction to the judgments at Jaw having been granted 
by one of the Circuit Judges, the Chancellor dismissed the bill 
for want of equity, from which’decree this writ of error is pro- 
secuted. 








Stone, for plaintiff in error. 
J. L. Martin, contra. 


ORMOND, J.—The principal question presented by this 
bill, was much considered by us at the last term of this Court, 
in the case of Young v. Harris, adm’r. We then held that, 
“where one was induced to purchase land bygthe fraudulent 
representations of the vendor, in relation to the title, the false- 


hood ef which, he had no means of ascertaining by the exercise 
of ordinary diligence, he may have relief in chancery before 
eviction, and without abondonment of possession.” ‘The only 
charge inthe bill in this case, which could be supposed to im- 
pute fraud to the vendors, is, to the following effect : 

“ That at the time of the purchase, orator was induced to be- 
lieve that the defendants, Duren and Copeland, had a regular 
title to said lands in an incipient stage, and be abundantly able 
to make him such title for the same, as they covenanted in their 
bond to make, by the maturity of the notes, for the purchase 
money; that they so represented the matter to him, and upon 
their representation, he was induced to make the purchase, and 
from the fact, that they alone made the sale to him, and exe- 
cuted alone, the bond for title, and took the notes for the re- 
maining purchase “money to themselves alone, your orator 
could not have doubted that they alone were interested.” 

There is no fraud charged here; these facts are all perfect- 

“ly consistent with entire good faith on the part of the vendors. 
_ Avendor may suppose his title good, and so represent it, when 
in fact there is @ better title outstanding in another. ‘To con- 
stitute fraud, therefore, the representation must not only be un- 
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true, but it must be made with knowledge of its untruth.— 
This is not charged in the bill, and therefore it cannot be sup- 
ported on the ground of fraud, which could alone give the 
Court jurisdiction upon the facts set forth in the bill. 

But not only is there no fraud charged in the bill, in relation 
to the title, but it does not appear from the bill, with that pre- 
cision and certainty which is required in chancery pleading, 
that the vendors have not a good title to the land. ‘The sup- 
posed outstanding title, is thus set forth: 

“ Your orator has been informed, and believes, and so charges, 
that the said Duren and Copeland were not the sole owners of 
the said land, ifindeed they own any part thereof, but that the 
same was claimed in whole or in part, by others, viz: That a 
certain Drury Howard, and a certain Eli M. Driver, claimed 
to be interested in the lands so sold to your orator, but whether 
said Howard and Driver claim to be interested with both as 
co-partners, or with only one of them, or if so, with which of 
them, and to what extent of interest, your orator has never been 
able, with certainty, to learn, nor does he feel himself able pos- 
itively to state. To some extent, however, and in some man- 
ner, he does charge they were interested at the‘time of the 
sale to him, and have so continued, as he is informed and be- 
lieves.” 

These charges are altogether too vague and uncertain, to be 
the basis of any action in a Court of justice. Instead of charg- 
ing facts, which could be met and answered, the bill deals in sus- 
picions and conjectures, and on belief founded in rumor and 
hearsay. Bills of this vague aud uncertain character, which 
call for a disclosure without positive and certain allegations. 
have been denominated fishing bills ; such is the character of 
this. The rules of chancery practice require, that the facts, as 
to which a discovery is sought, and the action of the Court de- 
manded, should be stated: with reasonable certainty and preci- 
sion; that the allegations should be direct and positive, and not 
uncertain and inconclusive, before the defendant can be called 
onto answer. It would be an intolerable grievance, if a judg- 
ment could be suspended in its operation by statements so un- 
certain and inconclusive, as those found in this bill. 

It may also be remarked, that the bond which it appears was 
given for the title, is nota part of the record, and the descrip- 
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tion of it in the bill is so uncertain and unsatisfactory, that it 
can exert no influence on the decision of the cause. 
Let the decree of the chancellor be affirmed with costs. 


Fryer, apmw’rR v. Dennis. 


1, Aparty may take out a second execution before the return of the first, at his 
own Cost. 

2. An alias execution cannot issue after the death of the defendant in execution, 
without @ revival of the judgment, unless such alias is issued to continue a lien 
acquired by a former exeeution, issued in the life-time of the defendant. 


Error to the Circuit Court of Pike county. 


JOSEPH H. DENNIS, the defendant in error, brought suit 

against William Y. Fryer, in the Circuit Court of Pike county, 
and at the fall term, 1838, obtained judgment for fourteen hun- 
dred and forty dollars sixty cents, upon which a writ of jiert 
facias issued on the 8th September, 1838, returnable to the 
first Monday in March next, after. 
_ On the Ist day of March, an alias execution was issued on 
the same judgment, returnable to the first Monday in March, 
instant. The record does not disclose that any return was 
made to either of the executions. 

At the Spring term, 1840, Alexander Fryer, adm’r of Wm. 
Fryer, the defendant in,this suit, appeared and made known to 
the Court, that the defendant, William Fryer, departed this life 
on the 19th February, 1839, and that he had been duly ap- 
pointed administrator, and moved the Court to quash the exe- 
ution last issued because the first execution was outstanding, 
2nd also because the same was not issued by the clerk of the 
Court, as it purports to be, but by one who was acting as depu- 
ty, and recognised as such by the Clerk, but who had never. 
been sworn as such deputy; which motion, the Court overruled, 
and rendered judgment against said adm’r for the costs of the 
motion. 
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From this judgment, the said Alexander Fryer, adm’r, prose- 
cutes this writ of error, and now assigns for error, the refusal 
of the Court to quash the execution last issued. 


Burorp, for the plaintiff in error. 


ORMOND, J.—The only error complained of, is the issu- 
ance of the second execution, after the death of the defendant, 
and before the return of the first execution. Both the execu- 
tions were issued before the first return day after the judgment, 
the last being after the death of the defendant. «It is no objec- 
tion to the second writ of fiert facias, that one had previously 
issued, as it is expressly authorised by our statute : “ where any 
execution shall issue, and the party at whose suit.the same is 
issued, shall afterwards desire to take out another writ of exe- 
cution at his own proper cost and charges, the clerk may is- 
sue the same, if the first writ be not returned and executed.” 
Aik. Dig. 159, sec. 2. 

The question, whether such execution could issue after the 
death of the defendant, is one of more difficulty. It has been 
decided by this Court, after a most elaborate examination of — 
the question in the case of Horn and Collingsworth, 4 Stew. 
and Porter, 237, that when an execution had issued against a 
defendant in his life time, that subsequent executions might be 
issued after his death, to preserve the lien acquired by the first. 
But in this case, no such necessity could exist, as the second 
execution was issued before the return day of the first. It was 
then, an orignal execution, which there was no authority 
to issue, after the death of the defendant, without a renewal of 
the judgment. The Court therefore erred in overruling the 
motion of the plaintiff in error, and its judgment is therefore 
reversed, and the cause remanded. 
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Cox v. Cooper. 


1. A debt, to be the subject of a set-off, must be a subsisting demand at the time 
of the commencement of the suit- 

2. Asurety who pays the debt for which he is bound, after the commencement 
of a suit against him, for the recovery of a debt which he owes in his own 
right, cannot, in such action, set off the debt thus paid by him, as the su. 
rety of the plaintiff. . 

3. The suing out the writ is the commencement of the action. 


Error to the Circuit Court of Madison. 


THE suit in the Court below was brought by the plaintiff in 
error, as assignee of one Wynne, against the defendant in er- 
ror, on a note which fell due on the Ist January, 1840. The 
summons was issued by the clerk on the 5th February, 1840, 
and executed on the 8th of the same month. The defendant 
pleaded payment and set off. On the trial, the defendant of- 
fered in evidence a note made by Wynne to him, for twenty- 
five dollars, which fell due on the 25th December, 1839; and 
proved, thaton the 7th February, 1849, he paid a judgment 
which had been obtained against him about a year previously, 
us the surety of Wynne, amounting to ninety-one dollars and 
seventy-eight cents. Upon this evidence, the plaintiff’s coun- 
sel moved the Court to charge the jury, that a payment by the 
defendant of a security debt, after the issuance of the writ in this 
case, did not create a legal set off in this action; which the 
Court refused to charge, but charged the jury that any debt 

‘due to the defendant by said Wynne, before notice of the as- 
signment, or the service of the writ in this case, was a valid 
off-set. 

The defendant obtained a verdict and judgment, from which 
the plaintiff prosecutes this writ of error, and assigns for error, 
the refusal to charge, and the charge given to the jury. 


Rosinson, for the plaintiff in error, cited 18 Johnson's Rep. 
20; 15 Ser. & Rawle, 61; Chitty on Contracts, 331. 
Moore, contra. 
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ORMOND, J.—An off-set to be good, must be a subsisting de- 
mand at the time of the commencement of the action—such as 
the defendant could then have maintained an actionon. A 
surety has no right of action against his principal, until he pays 
the money for which he is bound as surety, and as that was not 
done in this case, until after process sued out by the plaintiff, 
the defendant had no demand against Wynne when this suit 
was commenced, and therefore it could not be the subject of 
a set-off in this suit. 

The Court below appears to have considered the payment 
of the surety debt a good off-set, because it was paid before 
service of the writ. That this is not correct, will be obvious, 
when it is considered, that if the suit had been brought by 
Wynne himself, and the surety debt paid by the defendant af- 
ter the writ was sued out, it would not have been a good off- 
set against Wynne, because it would not have been a debt sub- 
sisting against him at the time he commenced his action, and it 
is only when there are mutual or subsisting debts at the time 
the action is brought, that one can be set-off against the other. 
Such being the case as between the original parties to the 
transaction, the assignee cannot certainly be in a worse condi- 
tion; yet the charge of the Court tonsiders that a good off-set 
against the plaintiff, which would not be good if the suit had 
been by Wynne, the payee of the note. The question of no- 
tice has no application in this case; the set-off referred to, was 
not good, not because the defendant had no notice of the as- 
signment, but because he had no claim against Wynne until 
after the action was commenced. 

It follows that the Court erred, both in the charge given, 
and the charge refused, and the judgment must therefore be re- 
versed, and the cause remanded. 

















